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Report Summary and Recommendations

- Study Background

Between 1933 and 1987, the responsibility for enforcing Pennsylvania’s lig-
uor laws was vested in the Pennsylvania Liquor Control Board (PL.CB). During
1985, the Liquor Control Board underwent a sunset performance audit and legisla-
tive review. The Board was subsequently reestablished by Act 1987-14.

Act 1987-14 also transferred responsibility for liquor control enforcement
from the PLCB to the Pennsylvania State Police. Under this new enforcement ar-
rangement, the State Police Commissioner was authorized to assign State Police
officers to “such supervisory and other capacities in the enforcement bureau as he
deems necessary,” but all other enforcement personnel were to be civilians.

Personnel employed in the Liquor Control Board’s Bureau of Enforcement in
1987 were given the option of remaining with the PLCB or transferring to the new
State Police Bureau of Liquor Control Enforcement (BLCE). The BLCE was created
effective July 1, 1987, and 144 enforcement officers, 81 clerical personnel, and 2 at-
torneys transferred to the new bureau from the PLCB.

Since the transfer, questions frequently arise about various aspects of liquor
law enforcement operations and, in particular, about how well a contingent of civil-
ian liquor enforcement officers (LEOs) has been assimilated into the Pennsylvania
State Police organization. While the Legislature has not conducted any further
formal reviews of the law enforcement function since 1987, the House Liquor Con-
trol Committee has held a number of hearings concerning BLCE operations since
that time.

To address issues raised during these hearings and to obtain a status report
on liquor law enforcement activities in the Commonwealth, the Legislative Budget
and Finance Committee directed its staff to conduct a program and operational re-
view of the Bureau of Liquor Control Enforcement. This review was to include an
examination of the current structure and operation of the BLCE, liquor law en-
forcement staffing, the nature and level of liquor control enforcement activities, and
the organizational placement of the liquor law enforcement function. The study
also includes a detailed accounting and itemization of BLCE expenditures.

BLCE Overview

The mission of the BLCE is to maintain or improve the quality of life of the
citizens of the Commonwealth through education and ensuring compliance with the
provisions of the Liquor Code, PL.CB regulations, and certain provisions of the
Crimes Code. Civilian officers assigned to the Bureau investigate and issue both
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administrative and criminal citations to liquor licensees. The BLCE’s area of re-
sponsibility includes over 18,000 licensed establishments, as well as unlicensed
places of business (i.e., “speakeasies”) where the illegal sale of alcoholic beverages
occurs.

The BLCE has an authorized staff complement of 252, including 164 en-
forcement officers. The organizational structure consists of a Bureau Headquarters
located in Harrisburg, nine District Enforcement Offices located throughout the

Commonwealth, and the Compliance Auditing and Gambling Enforcement Unit
(C.A.G.E)).

District offices are located in Philadelphia, Wilkes-Barre, Allentown, Wil-
liamsport, Harrisburg, Altoona, Pittsburgh, Punxsutawney, and Erie. The BLCE is
headed by a Pennsylvania State Police Major, who serves as the Bureau Director,
and consists of two divisions, the Administration and the Operations Division. The
Office of Chief Counsel for the State Police represents the BLCE in all proceedings
before the Office of Administrative Law Judge (OALJ) or any other adjudicatory
body.

The Bureau’s priority enforcement areas for 2005 and 2006 are (1) detection
and reduction of underage drinking through the College and University Underage
Drinking Enforcement Program; (2) high school and middle school education pro-
grams; (3) nuisance bars; (4) service to licensees; (5) speakeasies; and (6) video
gambling. To this end, the BLCE engages in the following programs and activities
to both respond to complaints and conduct proactive, or routine, enforcement work.

— Age Compliance Check Program

— Border Patrols

— “Choices” Alcohol Education Program

— Gambling Investigations

— Intoxicating Source Program

— Licensee Audits

— Licensed and Unlicensed (Speakeasy) Investigations

— Minor Patrols

— Nuisance Bar/Establishment Investigations

— Routine Inspections

— University/College Underage Drinking Enforcement Program

— Worthless Check Investigations

— Other Activities and Involvement With Related Agencies and Stakeholder
Groups

A glossary of common terms related to the BLCE and liquor law enforcement in
Pennsylvania is provided in Appendix A of this report.
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Study Conclusion

The problems the Legislature was attempting to address in 1987 when it
transferred the liquor law enforcement function from the Pennsylvania Liquor Con-
trol Board to the Pennsylvania State Police have largely been resolved. Specifically,
the transfer of the function to the State Police has effectively separated the liquor
licensing and revenue-generating functions from the liquor law enforcement func-
tion. It has also effectively addressed the public perception of corruption and lax

and uneven enforcement that existed when the function was in the Liquor Control
Board.

While the current system has successfully addressed these concerns and
proven to be workable, the transition of a contingent of civilian enforcement officers
to a paramilitary police organization has not been without problems. Our study
concluded that a number of factors and conditions are hampering a full liquor law
enforcement effort in Pennsylvania. To address these, various organizational, op-
erational and legislative changes will be necessary.

We also concluded that, although considered in recent years, a further trans-
fer of the liquor law enforcement function to another state agency is neither neces-
sary nor practical as a means of dealing with these problems. Rather, a major
change in the organizational approach to liquor law enforcement and how the func-
tion is staffed within the Pennsylvania State Police is needed to address existing
system deficiencies while providing for a substantially expanded and intensified
liquor control enforcement effort in Pennsylvania.

Findings

A. Under the current organizational and staffing structure, there are a
number of factors and conditions that pose barriers to a full liquor law
enforcement effort by the BLCE.

1. Liquor control enforcement work is performed by “civilian” BLCE
officers who have limited police powers. (See pages 71 to 85.)

Although organizationally located in the Pennsylvania State Police, the
BLCE'’s liquor enforcement duties are performed by “civilian officers” who are
granted only limited enforcement powers and duties. Since the transfer of
the liquor control enforcement function to the State Police in 1987, questions
have increasingly been raised about the nature and extent of police powers
given to LEOs and whether there is a need for additional powers.
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Act 80 of 1994 expanded the arrest powers of LEOs beyond violations relating
to liquor laws but did not grant them full police powers. We found that LEOs
do not currently have powers and authority in the areas listed below.

Areas in Which LEOs Do Not Currently Have Specific Authority to Enforce

— Drug Code violations — Open lewdness
— Driving under the influence (DUI) violations —  Certain theft crimes
- lllegal sale of cigarettes — Fraudulent destruction, removal, or
— Forgery concealment of recordable instruments
— Falsification to authorities — ldentity theft
— Prostitution — Threats and other improper influence in
— Small games of chance official and political matters
— Indecent exposure — Retaliation for past official action
— Tampering with public records — False swearing
— False identification to law enforcement — False reports
authorities — Intimidation of witnesses or victims
— Dealing in proceeds of uniawful activities — Hindering apprehension or prosecution

Although some of the LEOs with whom we met during this study were not in-
terested in acquiring additional police powers, more stated that not having
full police powers both hampers their enforcement efforts and negatively im-
pacts morale.

. Various terms and conditions of their employment in the PSP con-
tinue to generate concerns and morale issues among a considerable

segment of the enforcement officer (LEO) workforce. (See pages 85 to
93.)

The transition of a contingent of civilian enforcement officers to a special bu-
reau within a police organization with a strong paramilitary orientation has
not been entirely smooth. This was particularly evident as we met with rep-
resentatives of both the LEO and EO3 unions and made field visits to six of

the nine BLCE district offices during the course of this study.

During this time, enforcement officers expressed numerous issues and con-
cerns related to the terms and conditions of their employment as civilian offi-
cers within the State Police organization. The following were most frequently
cited by enforcement officers:

e “Us Versus Them” Work Enuvironment. Many enforcement officers believe
that a general “us” (civilians) versus “them” (enlisted Troopers) environ-
ment pervades the BLCE work environment. Many indicated that they
feel like “second class citizens” who have not been accepted in the organi-
zation, especially by Troopers at the Troop and Station levels. They feel
that they are constantly reminded that they are not “members” (i.e.,
enlisted personnel). Some enforcement officers believe that transfer to
another agency or full civilianization of the liquor law enforcement func-
tion would be the only way to eliminate the “us versus them” mindset.
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Lack of Career Advancement Opportunities. The lack of career advance-
ment opportunities is a widespread LEO concern. The EO3 supervisor po-
sition (of which there are 24) is the top civilian position within the BLCE.
The next higher position, District Office Commander, is only available to
Troopers. As such, some LEOs have described the EO3 position as a ter-
minal “first-line supervisor” position. Some LEOs also expressed frustra-
tion that EO3 positions effectively become “locked up” for many years
upon being filled. This eliminates the only promotion opportunity avail-
able to LEOs within BLCE. Such limited opportunity for advancement
within BLCE has been identified by some as a primary contributing factor
to turnover among LEOs.

Limited Police Powers. Another very common theme relates to the limita-
tions that currently exist in LEO enforcement powers. Given their limited
arrest powers, some enforcement officers report feeling a constant reliance
on State Troopers and local police. Some say they sometimes are discour-
aged from contacting PSP Troops and local law enforcement when needed
due to their possible unavailability or lack of timely response. This was
identified as a particular concern when requesting Troop assistance for
the purpose of pursuing vehicles for suspected DUI offenses, as well as the
potential sale of alcoholic beverages to minors.

Working Conditions/Officer “Burnout.” LEOs frequently expressed con-
cerns about the nature of the position and attendant health and safety
risks they face. They cite the requirement to work shifts late at night on
undercover assignments and in potentially dangerous establishments as
being factors in “officer burnout.”

Some cite the demands of prolonged duty in undercover status with asso-
ciated occupational hazards (e.g., alcohol and second-hand smoke) as be-
ing significant health threats.! They also point out that, unlike State
Troopers who work in pairs on night duty, LEOs often work alone at
night;2 some officers expressed concerns about the reliability of cell phones
and radios for obtaining back-up assistance.

In other areas, enforcement officers also expressed concerns about working

without a contract since June 2003 and about required statistical measures

and reporting practices, excessive paperwork requirements, and, in some

cases, inadequate or unavailable equipment.

Whether actual or perceived, these concerns impact agency morale. And,

while not easily quantifiable, morale issues can directly impact individual job

1According to the LEO job description, an LEO is required to feign consumption of alcoholic and non-alcoholic
beverages and, if appropriate, exercises the option of consuming such beverages during the course of performing
official duties.

2The LEO contract dictates the circumstances in which a partner may be assigned and requires that due consid-
eration be given to the safety of the officers when determining such assignment.
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performance and overall agency operations. In presenting this information, it
is also important to recognize that many, but not all LEOs with whom we
spoke, identified these as issues and concerns. In some cases, officers re-
ported that they are very satisfied with their current position and work con-
ditions and assignments.

. LEOs spend an excessive amount of time and effort investigating bad
checks issued by liquor licensees. (See pages 47 and 48.)

BLCE efforts to investigate bad checks written by liquor licensees consume
an inordinate amount of the Bureau’s enforcement time and resources. Two
sections added to the Liquor Code in 1961 mandate the Bureau’s involvement
in what is essentially an administrative “collection agency-type” function.

In both CY 2004 and CY 2005, the BLCE issued more citations for the issu-
ance of worthless checks by licensees than any other violation, 429 in CY
2004 and 601 in CY 2005. Many BLCE officers with whom we spoke question
having LEOs function as “bill collectors.” While the Bureau’s time and activ-
ity reporting system does not account for LEO hours spent on worthless check
investigations, both the management staff as well as the enforcement officers
state that this activity consumes considerable time and resources which could
be better spent on more serious violations and investigations.

. There has been a substantial reduction in the staff size of the Bu-

reau’s “special investigations unit.” (See pages 129 and 130.)

When the liquor law enforcement function was housed in the Liquor Control
Board, the Bureau of Enforcement had a “Special Investigations Section”
made up of 15 officers and support staff. The BLCE disbanded this unit in
2003 and created a Compliance, Auditing and Gambling Enforcement Unit
(C.A.G.E.) staffed by an Enforcement Officer 3, two members of the State Po-
lice, and one clerical position. BLCE officials point out that the functions of
the Special Investigations Section were transferred to the district offices and
that C.A.G.E. was not intended to be a replacement for the Special Investiga-
tions Section.

As presently constituted, the C.A.G.E. Unit is more a policy and compliance
unit and is not staffed sufficiently to do all that its name implies (e.g., au-
dits). BLCE officials acknowledge that consideration should be given to de-
veloping a more descriptive title for the unit.

. The BLCE has historically had difficulty maintaining its enforce-
ment officer (LEO) force at full authorized complement strength.
(See pages 64 to 69.)




During the period January 1995 through January 2006, the average monthly
number of LEO vacancies was 15, or roughly 11 percent of the authorized
LEO complement. During the period FY 1998-99 to FY 2004-05, 114 new
LEOs joined the BLCE while 92 LEOs terminated their employment. As of
January 30, 2006, the BLCE had 16 vacancies in the LEO ranks.

6. A lack of diversity in the LEO workforce very likely means that
many licensed establishments are being under-patrolled and many
minority neighborhoods are being underserved. (See pages 61 to 64.)

During the course of the LB&FC study, LEOs frequently expressed concerns
regarding the lack of gender and racial diversity within the organization as
it pertains to full enforcement of the Liquor Code. There is a significant un-
der-representation of minorities and women in the LEO workforce. As of
January 30, 2006, the 124 person LEO workforce was about 90 percent white
and 81 percent male. The LEO workforce included only 11 African-American
LEOs and one Hispanic officer.

B. Numerous problems and deficiencies in the BLCE’s statistical reporting
and management information systems make it difficult to accurately
assess the nature and extent of the Bureau’s enforcement efforts

Our examination of BLCE statistical reports and recordkeeping systems found
numerous problems and limitations in the data. Taken together, the concerns
discussed below constitute a significant operational and management deficiency
and call into question the validity and reliability of much of the BLCE’s existing
statistical data.

1. The manual systems BLCE currently uses to account for enforce-
ment officers’ hours and activities are not effective record-keeping
or management tools. (See pages 94 to 97.)

We found that time and activity reporting by enforcement officers is based on
manual systems that are prone to data entry errors and inconsistent inter-
pretation. Also, the categories currently used to record LEO hours and ac-

tivities are not consistent, clearly defined, or reflective of the full-range of
BLCE operations.

2. The format and content of existing BLCE statistical reports are not

meaningful or reliable for management information or public and
legislative oversight purposes. (See pages 98 to 108.)
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The data elements on many BLCE reporting formats are inconsistent, insuf-
ficiently defined, and in some cases misleading. We also found inaccuracies
and inconsistencies in various statistical data reported by the BLCE.

3. The BLCE does not have a standardized caseload or workload meas-
ure. (See pages 106 and 107.)

The BLCE is a complaint-driven operation in which LEOs are routinely as-
signed work on a “case” basis. However, the BLCE does not define or have a
method of calculating a standard caseload or workload measure. This is im-
portant management information for BLCE managers and supervisors.

4. The BLCE daily reporting system and statistical reporting formats
are not tied to a clearly identifiable set of performance measures.
(See page 107.)

The measures the State Police reports to the Governor’s Budget Office and
that appear in the Governor’s Budget Document for liquor law enforcement
(investigations, inspections of open liquor establishments, and warning no-
tices) are not reflective of the overall operation of the BLCE or current en-
forcement priorities. They are not effective as measures of agency perform-
ance for either budgetary or legislative oversight purposes.

5. Although most of its enforcement activities are initiated in response
to complaints, the BLCE does not have a formal system to track
complaint/incident handling and disposition. (See pages 107 and 108.)

During CY 2005, the BLCE reported receiving a total of 16,717 complaints.
We found that existing BLCE systems do not provide a means by which
headquarters command staff or district commanders can track the assign-
ment, status, outcome, and final disposition of individual complaints. BLCE
managers are also not able to monitor the timeliness of district office actions
in assigning and completing investigations on complaints received.

C. Despite the previously discussed problems and limitations in existing
statistical reports, an examination of BLCE enforcement programs and
activities provides a perspective on the Bureau’s primary areas of law
enforcement emphasis and how available LEO hours are being ex-
pended.




1. BLCE enforcement activities are largely complaint-driven and reac-
tive in nature; relatively few LEO efforts can be characterized as
“proactive enforcement.” (See pages 18 and 19.)

The BLCE policy is to follow up on each complaint it receives. During CY
2005, the Bureau reported receiving 16,717 complaints. BLCE officials con-
cede that the LEOs spent the vast majority of their time investigating these
complaints. After allowing for training, court time, and administrative pa-
perwork requirements, there is relatively little, if any, time for LEOs to un-
dertake proactive patrols or other enforcement work such as routine inspec-
tions and audits. Previously discussed problems in the BLCE’s time and ac-
tivity reporting system prevent a more precise calculation/estimation of LEO
time spent on proactive versus reactive enforcement work.

2. In CY 2005, “issuing bad checks” was again the violation most fre-
quently cited by the BLCE; this is a “non-enhanced penalty” viola-
tion. (See pages 51 to 60.)

BLCE Liquor Enforcement Officers issue both administrative and criminal
citations. The Liquor Code creates two categories of administrative
violations: sometimes referred to as “enhanced” and “non-enhanced” penalty
violations.

The concept of “enhanced violations” refers to those violations identified in
the Liquor Code for the imposition of higher fines (e.g., sales to minors and
visibly intoxicated individuals; lewd, immoral, or improper entertainment;
permitting minors to frequent premises; public nuisances; the sale or pur-
chase of a controlled substance; prostitution; and corruption of minors). Non-
enhanced violations have a potential fine of $50 to $1,000. Enhanced viola-
tions have potential fines of $1,000 to $5,000 and are most often associated
with the kinds of violations that can lead to an establishment being classified
as a nuisance bar.

Only two of the ten violations most frequently cited by LEOs in CY 2005 were
for an enhanced penalty violation. These were: “permitted sales to a minor”
and “sold/furnished alcohol to a visibly intoxicated person.”

3. The BLCE is aggressively implementing several programs and initia-
tives targeting the reduction of underage drinking. (See pages 21 to
23; pages 33 to 35; and pages 45 and 46.)

The detection and prevention of underage drinking is a major BLCE en-
forcement priority. The Bureau has placed increasing emphasis and effort on

conducting minor patrols through two special initiatives to reduce underage
drinking:




e The University/College Underage Drinking Enforcement Program. This
program was implemented in 1992 and is a joint effort of the District En-
forcement Offices and area PSP Troops to curtail the purchase and
consumption of alcoholic beverages by minors. The program targets large,
planned gatherings of minors consuming alcoholic beverages in conjunc-
tion with social events on university and college campuses. Statistics for
this program show a marked increase in activity between CY 2004 and CY
2005, with raids nearly doubling from 85 to 162 and arrests increasing
from 453 to 1,000.

e The Age Compliance Check Program. An age compliance check is defined
as “an undercover investigation of a licensed premise during which an
underage buyer purchases or attempts to purchase liquor or malt or
brewed beverages under the supervision of a Bureau officer.”

The Bureau initiated the program in January 2005 and conducted age
compliance checks at 377 licensed establishments during the remainder of
the year. The Bureau reports that 166, or 44 percent of the establish-
ments checked, were non-compliant (i.e., a sale was made to the underage
buyer). During CY 2006, the Bureau plans to conduct age compliance
checks at 1,000 additional liquor licensed establishments as well as make
follow-up visits to past violators.

4. Fewer border patrols are being conducted than are required by in-
ternal BLCE procedures. (See pages 23 to 25.)

Border patrols are specialized enforcement activities carried out by the BLCE
in order to prevent the unlawful importation of alcoholic beverages into the
state and the corresponding loss of state tax revenues. These investigations
are usually conducted through undercover surveillance of liquor and beer re-
tail outlets in neighboring states (focusing on Delaware, Maryland, and New
Jersey).

We found that in both CY 2004 and CY 2005, the BLCE conducted fewer bor-
der patrols than required under PSP policy. Statistics show that both the to-
tal number of border patrols conducted and the number of citations issued
declined in CY 2005 to 56 patrols and 24 arrests. In total, this is 48 fewer pa-
trols than are required.

According to the BLCE Director of Operations, border patrol details have
been hindered by legislation enacted in neighboring states. Also, because
LEOs are not authorized to make traffic stops, border patrols are dependent
upon the availability of state or local police to work with the LEOs.
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5. The BLCE does not regularly conduct required audits of liquor li-
censees. (See pages 29 to 32.)

The BLCE Procedures Manual states that LEOs are to conduct 19 different
types of licensee audits. An audit function is presumably also to be a part of
the Bureau’s Compliance Auditing and Gambling Enforcement Unit
(C.A.G.E.). This unit does not, however, have trained auditors on staff.

The BLCE Director explained that audits are not a high priority and, when
conducted, usually arise during an investigation and are related in some way
to a complaint. While audit-type activities may be a part of various BLCE
investigations or inspections, there is no formal audit plan or program in
place. Agencies that have audit responsibilities typically develop an annual
audit plan and schedule to proactively direct and focus audit resources.

BLCE statistical reports do not provide information on how many and what
types of audits were conducted during the calendar years we examined.

6. Since 2000, a total of 52 licensed liquor establishments were closed as
a result of the BLCE’s nuisance bar program. (See pages 35 to 39.)

The BLCE and the Pennsylvania Liquor Control Board operate separate nui-
sance bar programs. In the case of the BLCE’s program, a licensed liquor es-
tablishment is identified as a potential “problem establishment” based on one
or more allegations of a violation of the Liquor Code, or other statutes or local
ordinances that materially affect the quality of life in the surrounding
neighborhood.

Once one or more of these violations are found, and even though the estab-
lishment may not yet legally be defined as a “nuisance bar,” the BLCE con-
verts its activities from a general investigation to a nuisance bar investiga-
tion. This investigation seeks to establish if the licensed premises is a nui-
sance bar pursuant to the Liquor Code. If the BLCE finds this to be the case,
it seeks to have the establishment closed by court order through what is re-
ferred to as a Liquor Code “Section 611 action.” The BLCE also provides evi-
dence to the PLCB to be considered during the license renewal review phase
of its nuisance bar process.

While a total of 52 problem liquor licensees were closed as a result of BLCE-
initiated Section 611 nuisance bar actions since 2000, several factors appear
to prevent the BLCE from doing considerably more in this regard. These in-
clude the required emphasis on bad check investigations, limited LEO police
powers, and LEO complement issues, all of which would appear to restrict
BLCE nuisance bar efforts.
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7. The BLCE does not perform routine inspections of all liquor licen-
sees. (See pages 39 to 44.)

A routine inspection is an open, proactive inspection activity that is intended
to provide a comprehensive examination of licensee operations with respect to
the Liquor Code and all associated regulations.

From current BLCE centralized reports and records, it is not possible to de-
termine when each of the state’s 18,000 plus licensees received their last rou-
tine inspection. The BLCE does not have an automated system that records
routine inspection activity for each licensee. Bureau officials concede that it
is possible that some licensees may not have received a routine inspection
visit from an LEO in many years or, possibly, not since the enforcement func-
tion was transferred to the BLCE.

The BLCE reports that it conducted 2,567 routine inspections in CY 2004.
As a result of a headquarters initiative, this number was increased to 3,058
in CY 2005. Statewide, the number of routine inspections done in CY 2005
represents 16.6 percent of all licensees. If inspections were done at this an-
nual rate, it would take at least six years to conduct a routine inspection of
all licensees.

8. The BLCE’s gambling-related work focuses on video gambling and
small games of chance. (See pages 26 to 28.)

A 1994 amendment to the Liquor Code gave the BLCE enforcement authority
over all forms of illegal gambling occurring in establishments licensed by the
PLCB. This responsibility focuses primarily on electronic video gambling and
small games of chance such as punchboards, pull-tabs, and raffles.

LEOs are responsible for bringing action against any licensee that violates
those sections of the Crimes Code related to illegal gambling. Such violations
can result in both administrative and criminal proceedings.

The BLCE reported conducting 975 gambling investigations and 263 gam-
bling raids in CY 2004. These actions resulted in 30 arrests related to gam-
bling and the seizure of 700 electronic video gambling devices. In CY 2005,
the total number of gambling investigations increased slightly to 1,067. As a
result of 253 raids, LEOs made 85 arrests for illegal gambling and seized 680
illegal gambling devices.

9. The BLCE’s intoxicating source database program is a proactive en-
forcement tool but, in some cases, may be underutilized. (See pages 28
and 29.)
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Under a special program initiative by the BLCE in 2004, State Troopers are
required to complete an “intoxicating source report” as part of each DUI in-
vestigation. This report indicates the name of the licensed establishment
that was identified as serving alcohol to the DUI violator and is entered into
the BLCE’s “Intoxicating Source Database” website.

This website is an important enforcement resource that is being used by the
BLCE district offices to better target their investigatory efforts. Although no
specific statistics are maintained on the extent to which it is used or factors
into successful enforcement actions, BLCE field personnel cite it as a valu-
able enforcement resource. We found, however, that, in at least some cases,
district office personnel may not be accessing the website on a daily basis as
is required by BLCE special order.

10.The extent to which the BLCE is monitoring special occasion permits
for the sale of alcoholic beverages cannot be determined from exist-
ing reports. (See pages 44 and 45.)

A Special Occasion Permit is a permit the PLCB issues to an “eligible entity”
to allow the sale of alcoholic beverages for fund-raising purposes. Examples
of eligible entities include hospitals, churches, volunteer fire or ambulance
companies, bona fide sportsmen’s clubs, and nationally chartered veterans’
organizations. During CY 2005, the PLCB Bureau of Licensing reported issu-
ing 1,419 special occasion permits to such groups that were valid for a total of
3,752 days of authorized alcohol sales.

We found, however, that the BLCE does not maintain summary records of
enforcement activities related to special occasion permits. According to Bu-
reau officials, visits to locations where special occasion permit holders are op-
erating may periodically occur, but such activity is at the discretion of the
district office commanders and supervisors.

D. Relatively little detailed information is available on liquor control en-
forcement expenditures for legislative oversight and public informa-
tion purposes. In the absence of this information, we developed the fol-
lowing breakdown and analysis of BLCE expenditures from accounting
records obtained from the Pennsylvania State Police.

The General Assembly does not routinely receive detailed information on expen-
ditures made by the Pennsylvania State Police for liquor control enforcement ac-
tivities. Although the Legislature receives annual budget request information
from the PSP during the annual Appropriations Committee hearing process,
relatively little detailed information is provided on liquor control enforcement
expenditures.
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For legislative oversight purposes, a 2003 amendment to the Liquor Code re-
quires that the Pennsylvania State Police provide “a copy of the most recently
completed audit of expenditures of the enforcement bureau” to the House and
Senate Appropriations Committees. However, no BLCE-specific audit is cur-
rently conducted. While the State Police annually submits budget and expendi-
ture materials to the Committees, these reports do not include line-item detail of
BLCE expenditures. Also, the Auditor General conducts audits of the Pennsyl-
vania State Police as a whole but resulting reports also do not provide line-item
detail on BLCE expenditures.

1. In FY 2004-05, the State Police expended $17.2 million from the State
Stores Fund for BLCE operations; $2.3 million of the FY 2004-05 ap-
propriation of $19.9 million was lapsed. (See pages 109 to 122.)

The Legislature makes an annual appropriation for “Liquor Control Enforce-
ment” to the State Police for BLCE operations. This appropriation, which is
made from the State Stores Fund, was $19.9 million for FY 2004-05. During
FY 2004-05, actual BLCE expenditures from this appropriation totaled $17.2
million. The BLCE also expended $130,000 from a federal grant for overtime
associated with efforts to combat underage drinking. A total of $2.3 million
was lapsed, with the largest portion of the lapse coming from the personnel
services area.

2. BLCE expenditures can be broken down by organization unit at
both the headquarters and field operations levels. (See pages 110 to
121.)

Expenditures related to district office operations account for nearly three-
quarters of total BLCE spending. Spending by organizational unit during FY
2002-03 through FY 2004-05 is shown below.

Total BLCE Expenditures
(By Organizational Unit)
FY FY FY
2002-03 2003-04 2004-05
Organizational Unit ($ Millions)  ($ Millions) (3 Millions)

Bureau Headquarters.................... $3.6 $3.2 $3.1
Section Commanders ................... 3 3 4
District Offices......cccoooevvveeririiennnes 12.0 12.5 12.5
Office of Chief Counsel................. 1.0 1.3 1.1
Other ..., 2 3 2
Total Expenditures..................... $17.1 $17.6 $17.3

Line-item expenditure detail is provided in Section VI of this report.

3. A detailed accounting of BLCE expenditures can be provided in
three major categories: personnel services, operating expenses,
and fixed assets. (See pages 110 to 121.)
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It is also possible to classify BLCE expenditures by “major and minor object
of expenditure” as defined in the Commonwealth’s accounting system. The
BLCE generally has expenditures in three major object codes: Personnel
Services, Operational Expenses, and Fixed Assets. In FY 2004-05, however,
the Bureau did not have any expenditures in the Fixed Assets category. The
following breaks down FY 2004-05 BLCE expenditures totaling $17.3 million
according to major object.

Total BLCE Expenditures
(By Major Object)
FY FY FY 2004-05

Major Object 2002-03 2003-04 Amount % of Total
Personnel Services ..........c.cc....... $13.8 $14.6 $14.5 83.4%

Operating Expenses.................... 3.0 28 29 16.6

Fixed Assets......cccooevvvuiiiiiiiieienes 0.3 0.1 0.0 0.0
Total .ooveiieeieecieeeeec e $17.1 $17.6 $17.3 100.0%

Line-item detail on expenditures at the minor object level is provided in Sec-
tion VI of this report.

. Controls are in place to provide reasonable assurance that the liquor
control appropriation made from the State Stores Fund to the State
Police is used only for BLCE purposes. (See pages 122 to 125.)

From time to time, questions have been raised and claims made that monies
appropriated for liquor law enforcement are sometimes used instead for other
State Police purposes or activities. Our study did not find any indication of
such expenditures during FY 2002-03 through FY 2004-05. We also found
that there are several internal control systems in place both within the Penn-
sylvania State Police’s Fiscal Division and the Office of the Comptroller for
Public Protection and Recreation which are designed to ensure that all mon-
ies appropriated from the State Stores Fund for liquor law enforcement pur-
poses are used only for BLCE purposes.

. The BLCE is incurring substantial costs to store gambling devices,
cash, and other evidence seized during raids. (See pages 126 to 129.)

During the course of various enforcement actions such as gambling raids,
border patrols, and speakeasy investigations, BLCE officers search for and
seize gambling devices, alcohol, cash, and other items upon reasonable and
probable cause. Upon seizure and until the hearing and appeal process is
completed, the BLCE is required to retain and store those items. During this
time, the seized items are considered evidence and must be maintained in the
possession of the BLCE. The Bureau must also retain possession of the items
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until what can become a very time-consuming Liquor Code procedure for the
disposition of seized property is completed.

As of September 2005, the BLCE had a total of 1,838 seized gambling devices
in storage at its nine district offices. The largest number, 943, were being
housed in the Pittsburgh District, where both the district office and an off-
site 10,000 square foot warehouse are used for storage. The commanders at
the nine district offices also reported that they were holding cash totaling
$385,844 that was seized during various raids. Other items reported to be in
storage are as follows: (1) 17,076 liters, 3,831 gallons, and 27 kegs of beer; (2)
3,571 liters of liquor; (3) 2,137 liters of wine; and (4) other miscellaneous
items such as televisions, refrigerators, cash registers, and other furniture
and equipment.

The current methods of handling and storing seized items is both cumber-
some and costly, requiring detailed inventory and recordkeeping systems and
recurring expenditures from the BLCE budget to cover the rental costs for
facilities in which the seized items are stored. In addition to administrative
and labor costs involved with processing these items, the BLCE spends about
$96,000 a year in rental costs for storage facilities.

E. Most states have a state agency assigned specific responsibility for enforcing
liquor laws and regulations; the organizational placement and enforcement au-
thority of these agencies varies widely.

Since 1987, various groups and individuals have questioned the transfer of the
liquor control function from the PLCB to the State Police and called for consid-
eration of other possible organizational placements and arrangements. Some
members of the LEO union have, for example, suggested that the function be
transferred to a “stand-alone” enforcement agency or to the Office of the Attor-
ney General. Also, several legislative hearings held in recent years have touched
on this topic, and one hearing held in 1999 dealt specifically with the possibility
of a transfer to the Attorney General's Office. We compared Pennsylvania’s or-
ganizational structure and approach to liquor law enforcement to those in use in
other states. We found that:

1. States cannot be easily categorized in terms of their approach to and
organizational placement of liquor law enforcement. Also, there is
no clear relationship between a state’s approach to liquor control en-
forcement and whether the state is a license or a control jurisdiction.
(See pages 141 to 156.)
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Most states have a state agency with primary responsibility for enforcing al-
cohol laws and regulations. We classified the states according to the nature
of the state agency in which responsibility for liquor law enforcement is
placed, as follows:

e Liguor Control Model. In 21 states, the enforcement function is located
within a liquor control agency or agency having regulatory as well as en-
forcement responsibilities in relation to the alcoholic beverage industry.

e Traditional Law Enforcement Model. In 15 states, including Pennsyl-
vania, the enforcement function is found within a state police or law en-
forcement agency.

e Revenue or Finance Department Model. In 11 states, liquor control en-
forcement responsibilities, and often alcohol beverage industry regulation
generally, are assigned to a state revenue or finance department.

e Other Business/Consumer Regulatory Agency Model. In 3 states, the liq-
uor law enforcement function is found in an agency whose mission is to li-
cense or regulate business as to protect the consumer.

. Pennsylvania is one of only two states that uses civilian officers to
conduct liquor law enforcement through a state police organization.
(See pages 141 to 156.)

Pennsylvania is one of 15 states in which the liquor law enforcement function
is carried out by or through a state agency whose primary mission, like the
Pennsylvania State Police, deals with statewide law enforcement. In a num-
ber of these states, departments of public safety have been created to serve as
umbrella agencies providing administrative, financial, and technical support
for core public safety functions, such as fire, emergency medical services, po-
lice, emergency communications, etc. Within state governments, a depart-
ment of public safety is often the major law enforcement entity, the head of
which in some cases may be the states’ highest elected or appointed law en-
forcement official, usually the attorney general.

Pennsylvania is one of only two states that uses civilian officers to conduct
liquor law enforcement through what can be called a “state police” agency.
The other is Idaho in which the Idaho State Police conduct liquor control en-
forcement with two civilian investigative assistants who report to a state po-
lice sergeant. (The Director of the Idaho Alcohol Beverage Control Bureau
stated that the Bureau “is severely understaffed for statewide enforcement.”)
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3. States vary considerably in the extent to which they grant full police
powers to alcohol enforcement agents. (See pages 156 to 159.)

A July 2005 report done for the National Highway Traffic Safety Administra-
tion (NHTSA) concluded that while most states have a state agency with
primary responsibility for enforcing alcohol laws and regulations, the en-
forcement capacity of these agencies varies widely. According to that study,
the variation ranges from states in which enforcement agents are not sworn
police or peace officers and are not permitted to carry firearms to states in
which agents carry firearms and have full police powers. This report did not,
however, classify each state into one of these categories.

To supplement the information available from the NHTSA study, we exam-
ined statutory provisions and other available materials pertaining to the au-
thority of liquor enforcement officers and agents in other states. We found
that direct state-to-state classifications and comparisons of the extent to
which a state’s liquor law enforcement officers have “full,” “limited/partial,”
or “administrative enforcement powers only” are complicated by a number of
factors.

e Although some states may statutorily grant their liquor enforcement
officers full law enforcement powers, the agencies, in reality, are not
currently exercising those powers. Similarly, the process of liquor law en-
forcement in some states appears to be undergoing modification and, in
some instances, statutory language appears to be at variance with current
practice.

e In other states, minimal specialized enforcement efforts appear to be oc-
curring, due apparently to cutbacks in funding and personnel resources.

e There is no generally accepted meaning for the term “peace officer” and
that particular state definitions had the effect of limiting and at other
times broadening the actual powers and duties of the enforcement officers
in a particular state.

e A similar problem exists with the use of the term “sworn” in reference to
liquor law enforcement agents. This term generally connotes the power of
arrest, yet we learned that some states have officers who were technically
“sworn” but lacked the power to make physical arrests.

In assessing the relative extent of police powers granted to liquor control en-
forcement officers in the various states, it is also necessary to consider the
qualification standards that are in effect for the position in each state. Cur-
rently, applicants interested in becoming liquor enforcement officers with the
Pennsylvania BLCE must possess at least a high school diploma or a GED
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Certificate. In some other states, the requirements for granting police powers
are more stringent.

4. Pennsylvania BLCE officers are responsible for fewer licensed estab-
lishments per officer than are officers in other sample states. (See
pages 159 and 160.)

Based on our update of comparative data initially developed by the National
Highway Traffic Safety Administration, the number of licensed liquor estab-
lishments per liquor enforcement officer in Pennsylvania is well below the
average of a sample of nine other comparable and contiguous states.

In this sample, Pennsylvania has the lowest ratio of licensed retail liquor es-
tablishments (111 per agent) and is substantially lower than the ten-state
average of 260 licensed establishments per enforcement officer. In viewing
these numbers, it is important to remember that the nature and placement of
liquor control enforcement operations, as well as the extent to which other
law enforcement agencies in the state also perform liquor law enforcement
functions, varies substantially from state to state.

F. Several additional BLCE-related program and operational matters were
addressed by this study. (See pages 126 to 140.)

The report also provides information and findings related to the following: the
staff size of the BLCE’s Compliance, Auditing and Gambling Enforcement
(C.A.G.E)) Unit; statewide deployment of LEOs; the point system for Liquor
Code violations by Philadelphia licensees; the BLCE Procedures Manual; ap-
peals from adjudications of BLCE citations; “Beer-to-Go” Permits; and oversight
of direct shipments of wine.
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Recommendations

1. The General Assembly should consider amending the Liquor Code to
provide that the BLCE’s liquor law enforcement function be performed
primarily by State Troopers. Specifically defined regulatory, compliance
and administrative duties (e.g., routine inspections, bad check investiga-
tions, audits, and license suspension investigations) should be performed
by a special “regulatory and compliance unit” in the BLCE staffed by civil-
ian compliance officers.

The General Assembly should consider amending the Liquor Code to modify the ci-
vilian/paramilitary state police organizational arrangement and separation of pow-
ers and duties that is currently in place in the BLCE. Under the current system,
day-to-day liquor law enforcement duties are performed by civilian enforcement of-
ficers, with overall direction and supervision provided by enlisted State Police per-
sonnel.

As discussed in the “Findings and Conclusions” section of this summary, the current
arrangement is workable but is fraught with problems that hamper a full enforce-
ment effort. While some of these issues could be dealt with administratively or
through a change in the law (e.g., an amendment to eliminate required investiga-
tions of bad checks), many others are chronic and systemic operational matters that
have persisted from the time civilian enforcement officers were transferred to the
State Police.

Many former Liquor Control Board enforcement officers went to the PSP with ca-
reer expectations that never materialized. The absence of career advancement op-
portunities, lack of full-police powers, the prevalence of an “us versus them” work-
ing relationship with enlisted members of the State Police, and officer burnout
among some segments of the LEO workforce are just some of the factors that have
contributed to morale and turnover problems in the agency. A piecemeal approach
to addressing these problems appears inadequate so we recommend the General As-
sembly consider an alternative organizational and staffing approach by using State
Troopers as the primary enforcement officers.

In addition to basic patrol activities, State Troopers are already responsible for a
number of specialized functions such as vice, drug law enforcement, organized
crime, fire investigations, and gaming. Many elements of these activities in some
way relate to or often transpire in or near the premises of a licensed liquor estab-
lishment. In fact, some law enforcement officials estimate that as much as 65 per-
cent of all crime originates in or near a licensed liquor establishment. Adding liquor
law enforcement as an additional specialized assignment for State Troopers would
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appear to be a logical extension of the other existing State Police specialties, and
may afford an improved operational strength in undercover investigations.

Placing State Troopers in direct liquor law enforcement positions, while segregating
strictly administrative and regulatory matters in a special civilian-staffed “compli-
ance unit,” has the potential to expand coverage and transform the focus of en-
forcement actions and citations. As discussed in the “Findings and Conclusions”
section of this summary, “issuing bad checks” is the licensee violation most fre-
quently cited by LEOs, and only two of the Bureau’s top ten citations are issued for
what are considered to be “enhanced penalty” violations.

The BLCE’s current enforcement emphasis appears to be related to several factors.
One of these is found in the statutory mandate that consumes a disproportionate
share of LEO time and resources by requiring that LEOs investigate all referrals of
bad checks issued by licensees. Other, and perhaps more significant factors, relate
to the LEO position itself, including the nature of the job, the size and composition
of the LEO force, and the extent of police powers granted to LEOs.

The position requires extended periods of duty in licensed liquor establishments,
many hours of which are spent working alone in undercover operations. The nature
of the work, the lack of career advancement possibilities, and other terms and con-
ditions of LEO employment all appear to contribute to turnover problems. Since the
transfer to the PSP occurred in 1987, the BLCE has consistently been below full
complement strength. Recruiting and retaining minority LEO officers has also been
a chronic problem which, in turn, affects the ability of the BLCE to fully cover all
geographic areas and establishments.

Moreover, despite the expansion of their powers in 1994, LEOs are still restricted
from taking action when they observe certain types of violations. Because they do
not have powers and authority to deal with certain situations and violations, LEOs
are frequently dependent upon back-up assistance from PSP stations and/or local
police, or simply noting the violation and later reporting it to another PSP unit or
local police jurisdiction.

During this study, numerous LEOs and EO3s expressed frustration with these limi-
tations. These officers told us of various cases in which they observed crimes being
committed, but were unable to make an arrest because the illegal actions were out-
side of their authority. One example of the absence of LEO authority, in particular,
seems to have serious potential public safety implications. Given their current au-
thority, LEOs are not empowered to make traffic stops or detain a subject when
they observe a suspected DUI incident.

An LEO also cannot make an arrest for possession or trafficking of illegal drugs or
for forgery, certain theft crimes, or prostitution. These are all crimes which may
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frequently occur in licensed liquor establishments. (See pages 82 to 85 for a further
discussion of limitations on LEO authority.)

Placing State Troopers in direct liquor law enforcement positions for defined duty
periods of two to three years would enable the PSP to address these problems. Re-
stricting LCE tours of duty to a defined period could effectively reduce or eliminate
the “burnout” problem and would enable the BLCE to better preserve the under-
cover status of its officers. Drawing from the State Trooper force would also better
enable the BLCE to maintain operations at full complement strength and would
provide a larger pool of minority officers upon which the BLCE could draw.

With full police powers, Troopers could also deal with many violations that are cur-
rently outside the LEO’s scope of authority. With fewer vacancies, additional mi-
nority officers, and a full police powers presence, the extent of coverage and level
and intensity of liquor control enforcement activities in licensed establishments
should be improved. Moreover, having State Troopers directly responsible for liquor
law enforcement would eliminate the current need to frequently dispatch State
Troopers or call upon local police to deal with situations which are outside an LEO’s
scope of authority. Whenever this occurs, State Troopers or local officers are drawn
away from other coverage responsibilities.

Regulatory, compliance, and audit functions, all important components of a total en-
forcement effort, would also be improved through the creation of a specialized “regu-
latory and compliance unit.” This unit would continue to be organizationally
located in the PSP and would work in conjunction with the State Trooper “enforce-
ment unit.” This unit would be staffed by civilian regulatory and compliance offi-
cers with staffing of the unit initially coming from the ranks of civilian LEOs who
would choose to accept assignment to the specialized regulatory and compliance
unit. LEOs also have the option of applying for admission to the State Police Acad-
emy.3

The number of civilian staff and State Troopers needed in the redesigned BLCE, as
well as its exact organizational configuration and cost,4 would need to be deter-
mined. Although no current model is available to estimate how many Troopers and
civilians would be needed, the PSP’s Bureau of Research and Development has the
capability to develop such projections. It is reasonable to speculate, however, that
the modified BLCE staff size would not need to be greater than the current level

3LEO’s with at least two years of service with BLCE may receive a waiver of 30 college credits (of the required
60 college credits) necessary for eligibility to take the written examination for appointment to a Cadet class. If
appointed to a Cadet class, the time during which an LEO served with BLCE is credited time served for calcu-
lating retirement benefits.

4Based on data obtained from the Pennsylvania State Police, the estimated salary and benefit costs for a first-
year State Trooper are $84,780 compared to $54,639 for an LEO.
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(181 authorized enforcement positions)3 and could even be lower as a result of a
more efficient division of criminal, undercover, regulatory, and administrative du-
ties between the State Troopers and proposed civilian regulatory/compliance
officers.6 Given the BLCE’s gambling-related responsibilities, there may also be an
opportunity to include the PSP’s new Office of Gaming Enforcement (currently be-
ing set up to cover casinos) within a new “Bureau of Gaming and Liquor Control En-
forcement.”

The question of the statutory cap on the size of the Trooper complement is also a
consideration.” We propose that if this concept is implemented, State Troopers as-
signed to liquor law enforcement duties not be counted against the statutory cap as
they are a specialized unit that would be funded solely from the State Stores Fund.
Similarly, State Troopers assigned to and funded by the Pennsylvania Turnpike
(Troop T) are not counted against the cap, and State Troopers who will be assigned
to duty at the slots facilities are also not going to be charged against the cap.

We recognize that before this proposal could be implemented, it would require a
substantial amount of further analysis and planning, as well as amendments to the
Liquor Code. We recommend that, upon request of the House Liquor Control Com-
mittee and/or the Senate Law and Justice Committee, the PSP Bureau of Research
and Development, with assistance from the BLCE and input from the pertinent un-
1on groups, the Pennsylvania Liquor Control Board and the Governor’s Office of
Administration, conduct a further analysis of this proposal. If requested to do so,
the State Police should provide a report on the feasibility, cost considerations, and
implementation details of this proposal to the House Liquor Control Committee and
the Senate Law and Justice Committee.

2. The General Assembly should also consider making the following
amendments to the Liquor Code to further define, focus, and expedite
BLCE operations.

a. Eliminate the statutory requirement that the BLCE be responsi-
ble for conducting “bad check investigations.”

This required activity consumes an inordinate amount of BLCE time and
resources. Elimination could be accomplished by deleting Section 493(26)
and Section 496 of the Liquor Code to eliminate the issuance of worthless

5Includes 164 civilian enforcement officers and 17 enlisted State Trooper positions. As of January 30, 2006, 147
of the civilian enforcement officer positions and 15 of the State Trooper positions were filled. The BLCE also
has an authorized complement of 71 legal and support staff.

61t is also significant to note that Pennsylvania has a considerably lower licensed liquor establishment per en-
forcement officer ratio (111) than the 260 licensed establishment per officer national average. (See also pages
159 and 160.)

"The statutory cap on the State Trooper complement is 4,310, not including Troopers assigned to the Pennsyl-
vania Turnpike Commission or the newly created Office of Gaming Enforcement.
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checks by licensees as a violation of the Liquor Code and to eliminate the
requirement that licensees report the receipt of worthless checks to the
PLCB.

b. Expedite the forfeiture of gambling machines, cash, alcoholic bev-

C.

erages, and other assets seized by BLCE officers by providing for
forfeiture by operation of law following the administrative hear-
ing.

The BLCE has more than 1,800 gambling devices as well as cash, alco-
holic beverages and other items that are stored in secured facilities at
considerable expense to the Bureau. Expedited forfeiture proceedings
could be accomplished by amending Article VI of the Liquor Code to pro-
vide that forfeiture determination of seized property shall be made follow-
ing notice and hearing on the issue as part of the administrative hearing
process before the OALJ or by operation of law where a waiver of the
administrative hearing process has been properly filed with the OALJ.
Appeals could be taken from this determination the same as other appeals
from the imposition of penalties by the OALJ. Following final determina-
tion of the matter on appeal, the property would be deemed forfeited in
the court of common pleas and condemned and ordered disposed of in ac-
cordance with the provisions of the Liquor Code.

Provide, under certain circumstances, for the sale of seized assets
and the return of proceeds to the State Stores Fund.

As noted above, the BLCE has a large inventory of seized items in storage
at its district offices. The sale of at least some of these items could gener-
ate revenues to offset storage and other costs. This could be done by
amending Article VI of the Liquor Code to provide that when seized prop-
erty is adjudged forfeited and condemned, that upon conviction of any
person of a violation of any of the provisions of the Liquor Code, the court
shall order the sheriff either to destroy the condemned property or to de-
liver the condemned property to the BLCE for its use or sale or disposition
by the BLCE. The property would be delivered to the BLCE for use, sale
or disposition only if the property is found to be in salable condition, as
determined by the BLCE. The proceeds from such sales could be paid into
the State Stores Fund and re-appropriated to cover storage and other lig-

uor law enforcement purposes.8 9

8While we did not survey all states on this issue, we determined that there are at least some states that have
enacted legislation authorizing the sale of certain items seized and forfeited as a result of liquor law enforce-
ment actions. This is the case, for example, in Delaware, Ohio, Minnesota, and Texas. As an example, the
Texas Alcoholic Beverage Commission reported that in one recent fiscal year the sale of unopened liquor bottles
and empty beer kegs generated approximately $90,000.

9The question of whether illegal gambling devices, or any parts thereof, could be sold is not clear. As a matter of
policy, inasmuch as the gambling devices are outlawed objects, such devices are contraband and subject to being
destroyed. Whether all or parts of such devices could or should be resold would require further consideration
and determination by the General Assembly.
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d. Formalize the routine inspection function and provide for a regu-

e.

f.

lar inspection schedule for all licensed liquor establishments.

Routine inspections are a proactive enforcement tool that can create an
atmosphere of enforcement omnipresence and serve as an incentive for
licensees to adhere to the Liquor Code and associated regulatory
requirements. To ensure that such inspections are conducted, Section 211
of the Liquor Code could be amended to define “routine inspections” and
require that the BLCE conduct a routine inspection of each licensed prem-
ises at specified intervals (e.g., at least once every two years). Under the
organizational structure proposed in Recommendation #1, the routine in-
spection function would be performed by compliance officers assigned to
the BLCE’s regulatory and compliance unit.

Define and clarify the role of the BLCE in conducting audits of
liquor licensees.

Amend Section 211 of the Liquor Code to define the term audit (in the
context of liquor control enforcement) as an in-depth investigation of a li-
censee or business involved in the alcoholic beverage industry, usually in-
volving extensive review of financial records and business-related docu-
ments. The amendment should also require that the BLCE conduct au-
dits of licensees in accordance with an annual audit plan or program es-
tablished by the Bureau. The specific types of audits to be conducted
would be further defined by regulation and should include, but not neces-
sarily be limited to, the audit types currently listed in the BLCE Proce-
dures Manual. Under the organizational structure proposed in Recom-
mendation #1, the audit function would be performed by “compliance offi-
cers” assigned to the BLCE'’s regulatory and compliance unit. The officers
assigned to perform such audits should receive necessary audit training
and certification.

Eliminate the “de novo” standard of review on appeals of BLCE
citations.

The Liquor Code currently contains provisions establishing a “de novo”
standard of review on appeal of BLCE citations to the court of common
pleas. A “de novo” hearing is one in which the appellate court hears the
matter as if a court of original, and not appellate, jurisdiction. Generally,
a new hearing is held as if for the first time. As a result, the BLCE fre-
quently prepares and prosecutes violations twice: once for the OALJ ad-
judication hearing and then again on appeal for the de novo hearing be-
fore the court of common pleas. The double preparation creates cost inef-
ficiencies for BLCE attorneys, and the BLCE experience is that courts of
common pleas typically reduce sanctions imposed by the OALJ. Both the
BLCE and the Chief Administrative Law Judge for the PL.CB favor
amending Section 471 of the Liquor Code to eliminate the de novo

S-25




standard of review and provide that appeals from BLCE Board decisions
(following Administrative Law Judge adjudications) be reviewed by the
court of common pleas under a standard appellate scope of review such
that the court shall only reverse the decision of the Board if there is an
error of law, an abuse of discretion, or the decision is not based on sub-
stantial evidence.

3. The BLCE, should take steps to redesign and improve its existing liquor
control enforcement management information system and program and
statistical recordkeeping methods.

Given the problems and limitations in existing BLCE statistical reports and record-
keeping systems, the BLCE should develop new automated systems in the following
areas:

a. Develop and implement a new time and activity reporting system
for all Bureau personnel that is consistent, clearly defined, and reflective
of the full-range of BLCE programs and activities.

b. Design and initiate a comprehensive liquor licensee database that
will enable BLCE managers to maintain a centralized record of all liquor
control enforcement activities (including the frequency of routine
inspections and audits) that occur at each licensed establishment and the
citation history of each licensee.

c. Develop and operate a complaint tracking system that provides a
means by which headquarters command staff and district office com-
manders can track the assignment, status, outcome and final disposition
of individual complaints as well as Bureau performance in meeting the

timeliness standards to initiate actions or complaints as established by
BLCE policy. ‘

d. Undertake a thorough redesign and reconfiguration of the Bu-
reau’s liquor control enforcement management information sys-
tem and statistical reporting procedures.

The BLCE’s existing information system and statistical reporting formats
have evolved on a piecemeal basis and include statistical measures that
are remnants of systems used in the 1980s when the liquor control en-
forcement function was in the PLCB. A comprehensive re-examination of
these data collection and reporting mechanisms is needed to address the
numerous definitional issues, accuracy problems and reporting format in-
consistencies we found during this study. While some improvements
could be made in the short-term, the completion of a comprehensive redes-
ign would best be made in conjunction and consistent with the overall or-
ganizational change proposed for the Bureau in Recommendation #1. In
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pursuing this redesign, the BLCE should ensure that the previously cited
daily time and activity reporting system and statistical reporting formats
are tied to a clearly identifiable set of performance measures that are re-
flective of all aspects of Bureau operations.

The BLCE already receives support from the State Police’s Bureau of Technology
Services, and should work with staff from this Bureau in developing the new statis-
tical tracking systems and reporting mechanisms cited above.

4. The Pennsylvania State Police, Fiscal Division, should work with the
House and Senate Appropriations, House Liquor Control, and Senate Law
and Justice Committees to arrive at an acceptable format through which
the State Police can annually submit information to the General Assembly
on BLCE expenditures as is required by the Liquor Code.

The Liquor Code requires that the State Police annually submit “a copy of the most

recently completed audit of the expenditures of the BLCE.” No BLCE-specific audit
is currently conducted.
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l. Introduction

In 1987, responsibility for liquor law enforcement in Pennsylvania was trans-
ferred from the Pennsylvania Liquor Control Board to the Bureau of Liquor Control
Enforcement (BLCE) within the Pennsylvania State Police. The Legislative Budget
and Finance Committee (LB&FC) directed its staff to conduct an examination of the
current operation and organizational placement of this function.

Study Objectives

1. To review the current structure and operation of the liquor control en-
forcement function in the Pennsylvania State Police Bureau of Liquor
Control Enforcement (BLCE).

2. To assess the adequacy of current BLCE liquor control enforcement
staffing levels.

3. To examine the current cost and funding of liquor law enforcement and
provide a detailed accounting of the purposes for which liquor law en-
forcement monies are expended.

4. To document the nature and level of liquor control enforcement activ-
ity, including enforcement actions related to “nuisance bars” and other
identified high profile enforcement issues.

5. To survey the various organizational models for liquor law enforcement
in use in other states and evaluate Pennsylvania’s approach and struc-
ture in this context.

6. To develop findings and recommendations, as appropriate.

Scope and Methodology

This study focused on the organizational placement and operation of the lig-
uor control enforcement function in Pennsylvania. This was the first formal legisla-
tive oversight study of the programs and operations of the Pennsylvania State Po-
lice’s BLCE since the transfer of this enforcement responsibility occurred in 1987.

During the preliminary and start-up phases of the study, we examined perti-
nent statutes and regulations, prior LB&FC study reports related to the Pennsyl-
vania Liquor Control Board and liquor law enforcement, and read the transcripts of
a number of hearings held by the House Liquor Control Committee on topics deal-
ing with the BLCE and liquor law enforcement. We also researched State Police file




documents pertaining to the planning and transition phases of the liquor law en-
forcement transfer to the PSP in 1987.

To review the current structure and operation of the BLCE, we submitted an
initial information request to the State Police for various background and baseline
program, policy, operational, and statistical materials. We also conducted an exten-
sive schedule of meetings and interviews with BLCE enlisted officers and civilian
staff at both the headquarters and district office levels. At the outset of the study,
we also met with and received input from individuals representing the collective

bargaining units for Enforcement Officer 3s (EO3s) and Liquor Enforcement Offi-
cers (LEOs).

In addition to conducting meetings and interviews with BLCE headquarters
staff, we made field visits to six of the nine BLCE district offices, including those in
Allentown, Harrisburg, Philadelphia, Pittsburgh, Punxsutawney, and Williamsport.
During these field visits, LB&FC staff met with PSP Section Commanders, District
Office Commanders, EO3s and LEOs. We also toured the district office facilities to
view the on-site storage facilities that are used for seized gambling devices, alco-
holic beverages, and other seized items.

We also examined copies of the BLCE Procedures Manual as well as all per-
tinent BLCE special orders, directives, and other policy documents. Through these
documents, discussions with headquarters command and administrative support
staff, and associated statistical reporting systems, we determined the nature and
level of enforcement programs and activities in which the BLCE is engaged. We
also conducted verification reviews of liquor enforcement officer time and activity
reporting forms and district office monthly and quarterly summary reports.

We also examined the current cost and funding of liquor law enforcement and
developed a detailed accounting of the purposes for which State Stores Fund monies
are expended for BLCE operations. During this phase of the project, we worked
with BLCE financial and accounting records and obtained additional detail and ex-
planation from the PSP’s Fiscal Division and the Office of the Comptroller—Public
Protection and Recreation.

To assess BLCE staffing and related personnel composition, recruitment and
retention issues, we examined both current and historical State Police complement
control reports and met with representatives of the PSP’s Bureau of Personnel. We
also research and developed information on the ratio of enforcement officers to li-
censed retail establishments in Pennsylvania and other states.

To survey the various organizational approaches for liquor law enforcement
in use in other states, we examined existing reference materials and supplemented
this information with internet research and an e-mail survey. First, an internet




search was conducted of all states to obtain information from websites of liquor law
enforcement agencies. Additionally, the published results of recently conducted na-
tional surveys of liquor law enforcement agencies were also obtained and examined
(NABCA Survey Book—2005 Edition, National Alcohol Beverage Control Associa-
tion; The Role of Alcohol Beverage Control Agencies in the Enforcement and Adjudi-
cation of Alcohol Laws, National Highway Traffic Safety Administration, July
2005). Also, using agency e-mail addresses, the LB&FC staff administered an
e-mail survey questionnaire to the states (17 responded). Finally, we examined liq-
uor enforcement statutes in other states to further determine the extent of law
enforcement authority and powers granted to liquor law enforcement agencies and
enforcement officers.

During the course of the project, we also met with and obtained input from
staff of the Pennsylvania Liquor Control Enforcement Board including administra-
tion and licensing officials, the Office of PLCB Chief Counsel, and the Office of Ad-

ministrative Law Judge.
Acknowledgements

LB&FC staff gratefully acknowledges the cooperation and assistance pro-
vided by Pennsylvania State Police during the conduct of this study. Special thanks
are extended to Colonel Jeffrey B. Miller, Commissioner of the Pennsylvania State
Police; Lt. Colonel Ralph M. Periandi, Deputy Commaissioner of Operations; Major
Leonard H. McDonald, Bureau Director; Captain Steven M. Johnson, Director, Op-
erations Division; Captain Thomas P. Butler, Director, Administration Division;
Captain William J. McHale, Director, Legislative Affairs Office; Lieutenant John R.
Comerer, Jr., Eastern Section Commander; Lieutenant Douglas W. Martin, Central
Section Commander; Lieutenant Robert A. Kovalak, Western Section Commander;
Sergeant Steven P. Davis, Commander, Philadelphia District Office; Sergeant
James E. Degnan, Commander, Wilkes-Barre District Office; Sergeant Stephen F.
Valencic, Commander, Harrisburg District Office; Sergeant Charles E. Strobert,
Commander, Altoona District Office; Sergeant Daniel L. Hawk, Commander, Wil-
liamsport District Office; Sergeant James A. Jones, Commander, Punxsutawney
District Office; Sergeant Joseph J. Wolinsky, Commander, Erie District Office; Ser-
geant Donald B. Fernbach, Commander, Allentown District Office; Robert W.
George, Acting Commander, Pittsburgh District Office; Alice Belmont, Administra-
tive Officer; Rose A. Polek, Director, Employment Services and Systems Division;
Thomas M. Ballaron, Office of Chief Counsel; and Mark J. Infantino, Director, Fis-
cal Division.

We also gratefully acknowledge the input and assistance provided by en-
forcement officer supervisors and liquor enforcement officers from the Harrisburg,
Allentown, Punxsutawney, Pittsburgh, Philadelphia, and Williamsport District Of-
fices during field visit and other meetings, and to staff from the BLCE’s Report




Examination Unit; the Compliance, Auditing and Gambling Enforcement Unit
(C.A.G.E)), the Legal Unit, and the Computer Services Support Unit.

Assistance and input was also provided by officials and staff of the Pennsyl-
vania Liquor Control Board. We acknowledge Darryl S. Stackhouse, former Direc-
tor of Administration (now retired); Jerry Waters, Director of the Bureau of Licens-
ing; Patricia Rickenbach, Assistant Director of Licensing; Faith S. Diehl, Chief
Counsel; Rodrigo Diaz, Assistant Counsel; and Eileen S. Maunus, Chief Administra-
tive Law Judge.

Important Note

This report was developed by Legislative Budget and Finance Committee staff.
The release of this report should not be construed as an indication that the Commit-
tee or its individual members necessarily concur with the report’s findings and rec-
ommendations.

Any questions or comments regarding the contents of this report should be di-
rected to Philip R. Durgin, Executive Director, Legislative Budget and Finance
Committee, P.O. Box 8737, Harrisburg, Pennsylvania 17105-8737.




Il. Background Information on the Bureau of Liquor Control
Enforcement (BLCE)

Legal Background
The Evolution of the Enforcement Function

In November 1933, Pennsylvania was among the 37 states that voted for the
adoption of the Twenty-first Amendment to the United States Constitution, which
repealed National Prohibition. By the terms of the 21t Amendment, individual
states were free to adopt their own systems of alcoholic beverage control. Adoption
of this amendment permitted states to restrain or regulate the sale of alcohol within
their boundaries to whatever extent and through whatever administrative and
regulatory means they chose. Thus, the regulation of liquor consumption, manufac-
ture, and transportation was placed within the purview of the state governments.

According to historical accounts, the form that liquor control would take in
Pennsylvania was at issue “with the Pennsylvania State Legislature and Governor
Gifford Pinchot very actively engaged in debating the issues of a liquor control sys-
tem for the Commonwealth.”! Several pieces of alcoholic beverage related legisla-
tion emerged from this process. Primary among these were the Liquor Control Act
and the Beverage License Law. Also emerging from the process was the establish-
ment of the Pennsylvania Liquor Control Board, an independent administrative
board charged with carrying out the provisions of these laws and related legislation.

As created in 1933, the Board had three basic responsibilities: (1) operating
stores to sell wine and liquor in the original package; (2) licensing private entities to
sell wine and liquor by the drink; and (3) enforcing laws and regulations to govern
traffic in alcoholic beverages. The enforcement component was set up based on a
civilian model of law enforcement with agents and investigators to conduct both
open and undercover investigations into violations of the Liquor Code.

Between 1933 and 1987, the responsibility for enforcing Pennsylvania’s
liquor laws was vested in the Pennsylvania Liquor Control Board (PLCB). During
1985, the Liquor Control Board underwent a sunset performance audit and legisla-
tive review. The Board was subsequently reestablished by Act 1987-14. Act 14
also transferred responsibility for liquor control enforcement from the PLCB to
the Pennsylvania State Police. Under this new enforcement arrangement, the
State Police Commissioner was authorized to assign State Police officers to “such

1Pennsylvania and the Liquor Business, A Study of the Pennsylvania Liquor Control Board, M. Nel-
son McGeary, Ph.D., 1948.




supervisory and other capacities in the enforcement bureau as he deems necessary”
but all other enforcement personnel were to be civilians.

Personnel employed in the PLCB’s Bureau of Enforcement were given the op-
tion of remaining with the PLCB or transferring to the new State Police Bureau of
Ligquor Control Enforcement (BLCE). The BLCE was created effective July 1, 1987,
and 144 enforcement officers, 81 clerical personnel, and 2 attorneys transferred to
the new bureau from the PLCB.

From a review of the legislative record surrounding Act 14, it appears that
the enforcement function was transferred to the PSP for two primary reasons. Leg-
islative discussion indicated that the members wanted to separate the revenue gen-
erating function from the enforcement function, believing that there was an inher-
ent conflict between the two. Also, the Legislature felt that the PLCB enforcement
function was not effective, especially in dealing with nuisance bars. One argument
made during the debate was that the PLCB enforcement function was “marked by a
reputation for lax and uneven enforcement of the liquor laws.”

Other Pertinent Statutory Provisions

The Liquor Code also provides for the creation of the Office of Administra-
tive Law Judge within the Liquor Control Board. The Governor is to appoint as
many administrative law judges as the Board, with the approval of the Governor,
deems necessary for holding hearings. The Governor is to select the ALdJs from a
list of qualified candidates provided by the Civil Service Commission. The Governor
shall designate one of the judges as the chief administrative law judge.

Administrative law judges shall be learned in the law and shall be members
in good standing of the bar of the Supreme Court of Pennsylvania. Compensation
for the ALJs is required to be established by the Executive Board. As such, admin-
istrative law judges are considered to be full time employees and are to be afforded
employment security as provided by the Civil Service Act.

Pursuant to the Liquor Code, administrative law judges preside at all cita-
tion and other enforcement hearings required or permitted under the code. Addi-
tionally, the board is directed to select five hearing examiners from the complement
of hearing examiners, who have been appointed by the Governor and who are em-
ployed by the board, to conduct the licensing hearings required by the code. The se-
lection of the five hearing examiners shall be at the board’s discretion.

The Office of Administrative Law Judge has promulgated rules and regula-
tions that govern the conduct of hearings and other matters that come before the
ALJs and hearing examiners. These regulations can be found at 40 Pa. Code Chap-
ters 15 and 17.




Act 2003-15 amended the Liquor Code to require the State Police to provide
to the Chair and Minority Chair of the House and Senate Appropriations Commit-
tees the following:

e A copy of the most recently completed audit of the expenditures of the
BLCE.

e A report detailing the demographic characteristics of the BLCE’s comple-
ment of civilian officers. This report must include information relating to
workplace diversity.

This information must be submitted in addition to the information required
to be submitted under the Administrative Code, which is the budget information
and a listing of employees.

Act 2005-39 amended the Liquor Code in several major areas. First, Act 39
deleted the ratio requirement for Sunday sales. Prior to this, licensed establish-
ments were required to have sales of food and nonalcoholic beverages equal to or
greater than 30 percent of the combined gross sales of both food and alcoholic bev-
erages. This deletion only applies to establishments located outside of cities of the
first class. Thus, establishments in Philadelphia still need to have sales of food and
nonalcoholic beverages equal to or greater than 30 percent of the combined gross
sales of both food and alcoholic beverages in order to qualify for or maintain their
license.

Second, Act 39 extended the hours of the general restriction on sales on Sun-
day, prohibiting sales between 11 p.m. Saturday through 8 a.m. Monday morning.
There are now, however, some exceptions, as follows:

e Distributors and importing distributors may sell malt or brewed bever-
ages to licensees on Sunday between the hours of noon and 5 p.m. on Sun-
days.

e Manufacturers, distributors, and importing distributors may sell (upon
purchasing a $100 permit) malt or brewed beverages to any non-licensee
or a holder of a special occasion permit on Sundays between noon and 5
p.m.

Prior to the enactment of Act 39, §407 of the Liquor Code stated that a liquor
license issued to a hotel, restaurant, club, or (railroad, Pullman, or steamship com-
pany) shall also authorize the licensee to sell malt or brewed beverages under the
same restrictions and penalties as for selling liquor, except that licensees (other
than clubs) can sell malt or brewed beverages for consumption off the premises in
single sales quantities of not more than 192 fluid ounces. Act 39 changed the law
only as it applies to a restaurant licensee and a retail dispenser licensee in cities
of the first class (Philadelphia). Now, a restaurant licensee and a retail dispenser




licensee in Philadelphia who is otherwise permitted to sell “beer-to-go” under Sec-
tion 407 may not do so unless it has a permit from the Board. An application for the
new beer-to-go permit must be accompanied by approval from the city, which must
be given by the city unless the city finds that doing so would adversely affect the
welfare, health, peace and morals of the city or its residents. A decision by the city
must be given within 45 days of the request or it will be deemed approved. Denials
by the city may be appealed to the court of common pleas.

Additionally, the LCB can now object to the renewal of a beer-to-go permit
based upon the operating history of the permittee, and the Board may refuse to re-
new the permit following notice and a hearing. A licensee whose beer-to-go permit
was not renewed is ineligible to apply for another beer-to-go permit for two years.

Act 39 accomplished two additional changes to the Code. The first change
relates to the effective duties of revocation. Now the automatic revocations under
481(c) (see below for information about the point system) go into effect immediately,
instead of after 30 days. All other suspensions and revocations go into effect in 30
days following adjudication. Additionally, if the Board is reviewing an application
for supersedeas (at the first level of appeal, as opposed to the court of common pleas
at the second level of appeal) in conjunction with an appeal of an adjudicated cita-
tion, its decision is to be made based only on the application, answer, and documen-
tary evidence. No hearing is held.

The second change relates to unlawful acts under the code. It is now a spe-
cific unlawful act under the Liquor Code (unless authorized by law) for any licensee,
his servants, agents, or employees, to possess, furnish, sell, offer to sell, or purchase
or receive, or aid or abet in the sale or purchase of any controlled substance or drug
paraphernalia under The Controlled Substance, Drug, Device, and Cosmetic Act.

Act 2004-21 created a “numerical system for liquor license control”’—or a
point system —in the Liquor Code. The system was to be used in conjunction with
other code provisions for license transfer, renewal, suspension, or revocation. Un-
der the point system, all liquor and malt beverage licensees in any city of the 1st
class (Philadelphia) cited for a violation under §471 had points assessed to the li-
cense record as of the date of final adjudication. These provisions were amended by
Act 2005-39. Pursuant to Act 39, only restaurant and eating place licensees (in
Philadelphia) are subject to the points system. Points for enhanced penalty viola-
tions are to be assessed for each enhanced penalty violation, even in multiple count
citations. In multiple count citations, if there is no enhanced penalty violation, then
points are assessed only for the violation for which the greatest number of points
may be assigned. If there are both enhanced and non-enhanced violations, only
points for the enhanced violations are assigned. Additionally, mandatory revocation
occurs after a licensee incurs 20 or more points in more than one citation.




Agency Mission, Powers, and Duties

Section 211 of the Liquor Code creates the Bureau of Liquor Control En-
forcement (BLCE) within the Pennsylvania State Police pursuant to Act 1987-14
and declares that the BLCE shall be responsible for enforcing the Liquor Code and
the PLCB regulations. The BLCE’s stated mission is “to maintain or improve the
quality of life for the citizens of the Commonwealth through education and ensuring
compliance with the provisions of the Liquor Code, Title 40, and other related stat-
utes and applicable regulations.”

The BLCE’s purpose is to enforce the Commonwealth’s liquor laws. To effec-
tively support the State Police mission, the Bureau’s objective is to assist individual
licensees, as well as the general community, in understanding the laws and regula-
tions governing the proper and lawful operation of a licensed liquor establishment.

Officers assigned to the Bureau conduct investigations when there is reason
to believe alcoholic beverages are being sold on premises not licensed, or for any
other violations of Act 1987-14. Enforcement officers may arrest on view (except in
private homes), any person in violation of certain provisions of the Pennsylvania
Crimes Code. Enforcement officers also investigate and issue citations to licensees
for violations of the Liquor Code, other laws of the Commonwealth relating to alco-
holic beverages, or any PLCB regulations adopted pursuant to the laws.

This area of enforcement responsibility includes over 18,000 licensed estab-
lishments, as well as unlicensed places of business where the illegal sales of alco-
holic beverages occur. These unlicensed businesses are commonly referred to as
“speakeasies.”

In addition to speakeasies, there are many unlicensed places and events at
which the illegal sales of alcoholic beverages occur. These activities include picnics,
college fraternity parties, dances, or other similar events held by either adults or
underage individuals and are often held in remote areas. The Bureau also has ju-
risdiction in the investigation of the illegal sale/consumption of alcoholic beverages
by underage individuals at rock concerts and major sports events. Assistance from
State Troopers may be requested as deemed necessary by the District Office Com-
mander.

Organizational Structure and Staffing
Organization

The Pennsylvania State Police, Bureau of Liquor Control Enforcement is
composed of Bureau Headquarters, including a Compliance, Auditing, and




Gambling Enforcement Unit (C.A.G.E.), and nine District Enforcement Offices
(DEO) located throughout the state.

The BLCE table of organization shown on Exhibit 1 reflects the structure of
the Bureau as established by the PSP Commissioner under the authority of the
Liquor Code, 47 P.S. §211. The Bureau is directed by a State Police Major who re-
ports to the PSP’s Deputy Commissioner of Operations. The Bureau Director as-
sists the PSP Commissioner and Deputy Commissioner of Operations in formulat-
ing Bureau policies, procedures, and programs. The Director also exercises com-
mand authority over all BLCE administrative and operational activities and acts as
liaison for the PSP with the Pennsylvania Liquor Control Board and all businesses,
organizations, and civic groups involved in or concerned with the alcoholic beverage
industry. As shown, the BLCE consists of an Administration Division, an Opera-
tions Division, and a Legal Section.

Administration Division. The Administration Division is headed by a Penn-
sylvania State Police Captain and consists of the Report Examination Unit (REU)
and the Computer Systems Support Unit (CSSU).

The Director of the Administration Division exercises authority over all func-
tions of the REU involving review of investigative reports, preparation of the En-
forcement Case Summary, the collection of citation historical records, and the main-
tenance of licensee files. The Director ensures that all training programs are devel-
oped and/or administered in accordance with Department policy and procedures,
and recommends development of new training programs as needed. The Director
also functions as the liaison for the Bureau Director with the PLCB and other
governmental agencies regarding administrative practices and policies, and is the
Labor Relations Coordinator for all Bureau personnel, representing the interests of
the Department and Bureau in labor-related contract negotiations. The Director
also oversees the activities of the CSSU and ensures that all generated projects and
reports are consistent with the Bureau’s requirements.

The Director of Administration is also responsible for several bureau-wide
functions such as preparing the annual budget, ensuring adequacy of the vehicle
fleet and the adequate inventory of supplies, uniforms, weapons, ammunition,
communications, and other equipment. The Administration Director is also respon-
sible for ensuring the proper conduct of and compliance with all special programs
such as the Alcohol Education Program.

The Report Examination Unit’s (REU) functions include the review and
examination of Notice of Violation letters and related incident and administrative
reports submitted by the district enforcement offices and the C.A.G.E. Unit. The
Unit also prepares enforcement case summaries for presentation to the Assistant
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Counsel, case narratives in the event a waiver of hearing is filed by a licensee, and
compiles prior citation records and administrative citations for liquor law violations.

The Unit examines all gambling questionnaires received from the district en-
forcement offices and the C.A.G.E. Unit and enters information into a database.
The Unit also is responsible for collecting citation history for submission to the
PLCB in conjunction with the Nuisance Bar Program, upon request. The Unit
monitors the Incident Number Recording System and communicates any discrepan-
cies to the Bureau’s administrative staff and takes appropriate action.

The REU generally requests, reviews, and obtains all necessary files and
documents relative to licensees involved in investigations, and researches and pre-
pares copies of licensee files when a subpoena is received for Bureau records. The
Unit also aids the Assistant Counsel, Harrisburg Legal Office, in researching and
determining appropriate new/revised averments.2

Computer Systems Support Unit (CSSU). Functions include the management
of Bureau automation technology resources (e.g., evaluating computer needs, de-
signing software, and installing hardware) and the analysis of routine work func-
tions for possible automation. The Unit acts as the Bureau Terminal Agency Coor-
dinator (TAC) with the responsibility for operator certification/recertification and
training and also liaisons with the Bureau of Technology Services.

Operations Division. The Operations Division is headed by a Pennsylvania

State Police Captain and is comprised of nine District Enforcement Offices and the
C.A.G.E. Unit.

The Director of the Operations Division exercises command authority over (1)
the conduct of investigations related to the enforcement of the Liquor Code, any
regulations promulgated pursuant thereto, and (2) the Central, Eastern, and West-
ern section commanders as well as the C.A.G.E. Unit supervisor, and their func-
tions and activities. In this regard the Director liaisons for the Bureau Director
with the PLCB, maintains communications with other law enforcement authorities,
and meets with organizations and groups involved in or concerned about the alco-
holic beverage industry.

The Director also ensures the proper preparation, review, and transmittal of
required investigative reports and correspondence and the proper conduct of spe-
cialized audits, investigations, and activities by the C.A.G.E. Unit and the district
enforcement offices. Additionally, the Operations Director ensures the proper con-
duct of all enforcement efforts, such as the University/College Underage Drinking
Enforcement Program, Nuisance Bar Program, and electronic video gambling ma-
chine investigations.

2An averment is an assertion or allegation in a pleading.

12




District Offices. The nine District Enforcement Offices are divided into three
sections: the Eastern Section, Central Section, and Western Section. (See map on
Exhibit 2.) Each section has a Section Commander overseeing operations of three
District Enforcement Offices. Section Commanders have command authority over
the District Office Commanders and are to direct the management practices of the
district offices to achieve maximum effectiveness of personnel and equipment. Sec-
tion Commanders oversee and coordinate Liquor Code and related Crimes Code in-
vestigations and assume on-scene command of all major enforcement operations.
Also, they are required to monitor all federally-funded programs in which Section
personnel are actively involved, plan, coordinate, and assist District Office Com-
manders with the security of their facilities and, as necessary, review administra-
tive investigations and conduct pre-disciplinary conferences when required by the
Director of Operations.

The District Enforcement Offices are comprised of a District Office Com-
mander, Operations Unit Supervisors (Liquor Enforcement Officer 3s), Operations
Unit Officers (Liquor Enforcement Officers), and clerical personnel. District Office
Commanders are responsible for ensuring that all administrative functions and in-
vestigative activities are properly carried out by subordinates. This may include
the review and approval of cross application time sheets; Confidential Investigation
Advancement Account packages; Travel Expense requests; automotive repair bills;
and miscellaneous expenditures.

District Office Commanders act as Alternate Custodial Officers responsible
for the integrity of their respective property management system including conduct-
ing required inspections, quarterly assessments, and annual inventory of evidence
rooms. District Office Commanders oversee the orientation of new LEO Trainees,
ensure that all Field Training Program Reports are accurately submitted in a
timely fashion, oversee special projects using District Enforcement Office personnel,
ensure proper maintenance and operation of the office automotive fleet, and ensure
that monthly statistics are generated by the fifth of each month.

Enforcement Officer 3s are required, within their assigned district/section, to
maintain an in-depth knowledge of and adhere to all regulations, directives, and re-
lated policies and procedures. As supervisors of Liquor Enforcement Officers, they
organize, conduct, and direct undercover field investigations and field operations
(e.g., Border Patrols, Minor Patrols, Speakeasy Raids, concerts, sporting events,
etc.) with the approval and direction of the District Office Commander. Also, En-
forcement Officer 3s receive and assign complaints by reviewing officers’ workload,
and make assignments with due dates in order to track the assignments and ensure
the Bureau is responsive to complaints. They meet regularly with personnel under
their command to monitor progress of assignments and to review and approve all
reports, ensuring their completeness and accuracy.
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Liquor Enforcement Officers, under supervisory direction, conduct investiga-
tions and complete reports for possible arrest and prosecution for violations of liquor
laws, regulations and applicable Crimes Code statutes.

The Compliance, Auditing, and Gambling Enforcement (C.A.G.E.) Unit collects,
analyzes, and disseminates intelligence information as received by the district of-
fices, licensees, and Pennsylvania State Police. The unit also develops policy and
procedure for new legislation affecting the Bureau, develops and conducts training
for bureau personnel, and monitors Bureau programs and initiatives. The Unit, as
necessary, assists with resource support for audits and assists the district offices
with investigations, raids, etc.

The Supervisor of the C.A.G.E. Unit exercises command authority for all per-
sonnel assigned to the Unit and further acts as liaison between members assigned
to the Unit and the Bureau of Criminal Investigation concerning criminal activities
involving licensed establishments. The Unit Supervisor also acts as the Bureau’s
Alternate Intelligence Officer.

The Trooper assigned to the C.A.G.E. Unit acts as liaison between the BLCE
and the Bureau of Criminal Investigation for purposes of gambling, intelligence and
corrupt organization investigations. This individual also acts as the Bureau’s pri-
mary Intelligence Officer.

Legal Section. This is an organizational segment comprised of four legal
support offices that are included in the Bureau’s authorized complement. The Of-
fice of Chief Counsel has authority over all personnel assigned to this section. The
Legal Section consists of an Assistant Counsel serving as counsel for the Bureau at
all administrative hearings before an ALJ and in forfeiture, nuisance bar, and ap-
pellate matters in the Court of Common Pleas, Commonwealth Court, the PA Su-
preme Court, and Federal District Court. The Assistant Counsel also ensures that
Bureau management personnel are advised of related or significant legal issues and
that the Office of Administrative Law Judge is informed of case status.

Staffing

As of January 30, 2006, the Bureau of Liquor Control Enforcement had a to-
tal authorized complement of 252 positions. As shown below on Table 1, the vast
majority of these are civilian liquor enforcement officers (LEOs) and support staff.
Seventeen State Police enlisted positions are assigned to the Bureau.
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Table 1

Authorized and Filled Positions in the
Bureau of Liquor Control Enforcement
(As of January 30, 2006)

Authorized Filled Vacant

PSP Enlisted

Captain.....c.ccoveeieiiiiiiee e,
Lieutenant ...........coccoeeviieiiin,
Sergeant.........cccceviiiiiiiicciiiee,

Corporal (detached)....................
TrOOPEr.....oeeeieiieeeeeieee e,

Total PSP Enlisted....................

~l

N, 0OWwWN -
|—x—x\1wm-‘

N ICcoNO OO

-
[$)]

Liguor Enforcement
Enforcement Officer 3s ............... 24 23
Enforcement Officers ................. 140 124

Total Liquor Enforcement......... 164 147

—
(o) Y

—
~

Legal and Support
Attorneys ... vveevriieeece
Clerical (Legal) .....cccvvvvveeennnnnnn..
IT Support ....ooooeiiiiiiiieeeeees
Legal Assistants...........c...cc.........
Administrative................c.c.ccoe.
Clerical .......ccccooiviiiiiiiiieeeee.

CON TN O ©
H NN OO

S

_66
213

Bureau Total®................... 252 228

Total Legal and Support...........
Total Civilian............ccccoeneen.

N
S~ |
|-
I-b
N Nl
» NI DO O OO -

8Does not include three forensic service positions that are funded from the State Stores Fund. These positions are
organizationally located in the PSP’s Bureau of Forensic Service but provide forensic services to the BLCE.

Source: Developed by LB&FC staff based on information obtained from the Bureau of Human Resources, Pennsyl-
vania State Police, as of January 30, 2006.

Overall, the Bureau had 228 filled positions and 24 vacancies as of January
30, 2006. Sixteen of the vacancies were in the LEO complement; one EO3 position
was not filled.

Liquor Enforcement Officer Salary and Benefits
LEO trainees receive a salary of $800.00 biweekly effective the first day of

their training period. The starting salary of an LEO upon successful completion of
five months of employment is $34,905, effective July 1, 2002.
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LEOs receive medical/hospital coverage and dental benefits for themselves
and eligible dependents. After 90 days of employment, LEOs are eligible for a state
paid group life insurance policy with a benefit equivalent to the nearest $1,000 of an
officer’s annual salary not to exceed $40,000.

Commonwealth employees including liquor enforcement officers are required
to join the State Employees Retirement System. As of January 2002, officers con-
tribute 6.25 percent of their salary to their individual retirement account. The ac-
count 1s paid interest and the Commonwealth contributes to the account at an
amount determined annually.

LEOs receive: 7 vacation days during their first three years of employment;
1 personal day during their first year, 2 personal days in their second year, and
4 personal days in their third and subsequent years of employment; 13 paid sick
leave days per year; and 11 paid holidays a year.

The Fraternal Order of Police Conference of Pennsylvania Liquor Control
Board Lodges is recognized as the exclusive representative for collective bargaining
purposes for Liquor Enforcement Officers under Act 195, The Public Employes Re-
lations Act, 43 P.S. §1101.101 — 1101.2301. The collectively bargained agreement
between the Commonwealth and LEOs terminated as of June 30, 2003. As of May
2006, a new contract had not been agreed upon. However, the Bureau of Labor Re-
lations within the Governor’s Office indicated that negotiations are ongoing.

Liquor Enforcement Officer 3s, the first level supervisors over the LEOs,
maintain a “meet and discuss”® group that enters into a Memorandum of Under-
standing with the Commonwealth on labor relations issues. The EO3s’ meet and
discuss unit continues through June 30, 2007.

BLCE Funding

The BLCE receives funding in the form of an annual appropriation to the
PSP. The appropriation is funded from the State Stores Fund, a special fund estab-
lished in the Liquor Code and administered by the Pennsylvania Liquor Control
Board. In FY 2004-05, the amount of this appropriation was $19.9 million. The Bu-
reau also receives a relatively small federal grant to be used toward enforcing un-
derage drinking laws. BLCE expenditures totaled $17.3 million in FY 2004-05.

3Public employers are not required to bargain with units of first level supervisors or their representatives but
are required to meet and discuss with them on matters deemed to be bargainable for other public employees
covered by this act. “Meet and discuss” means the obligation of a public employer upon request to meet at rea-
sonable times and discuss recommendations submitted by representatives of public employees, provided, that
any decisions or determinations on matters so discussed shall remain with the public employer and be deemed
final on any issue or issues raised.
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lll. An Examination and Analysis of BLCE Programs and
Activities

A. A Complaint-Responsive Enforcement Approach

According to BLCE officials, the Bureau’s priority enforcement areas for CY
2005 and CY 2006 are: (1) detection and reduction of underage drinking through
the College and University Underage Drinking Enforcement Program; (2) high
school and middle school education programs; (3) nuisance bars; (4) service to licen-
sees; (5) speakeasies; and (6) video gambling. While these are the stated enforce-
ment objectives, the work of the BLCE is essentially driven by the complaints it re-
ceives.

Any citizen, including liquor licensees, can file an anonymous complaint with
the BLCE if they believe that liquor laws are being violated at a licensed liquor es-
tablishment or other location. Individuals may place complaints with the Bureau
through a number of methods, for example, through correspondence with the BLCE
headquarters or district office or by placing a call to a district office or one of the
Bureau’s two toll-free complaint hotlines. The Bureau operates a “general com-
plaint hotline” (1-800-932-0602) as well as an “underage drinking hotline” (1-888-
UNDER21). The BLCE also receives citizen complaints in the form of referrals
from the Governor’s Office or members of the General Assembly, and in the form of
anonymous written complaints.

As the starting point leading to an investigation and possible citation, all
complaints are considered confidential. Liquor Enforcement Officers are to investi-
gate all complaints that relate to activities taking place inside of licensed liquor
establishments as well as allegations of sales of alcoholic beverages without a liquor
license.

The Bureau’s “general complaint hotline” (1-800-932-0602) is intended to be
the public’s primary access point for making complaints about liquor licensees and
for reporting actions that may violate the Liquor Code. Calls are collected at BLCE
Headquarters in a central answering machine system after business hours, re-
viewed at the beginning of each working day, and distributed, as appropriate, to the
BLCE district offices. A procedural description and flowchart of the General Com-
plaint Hotline appears in Appendix E.

The second toll-free number (1-888-UNDER21) serves as an Underage Drink-
ing Hotline. Established in October 1998, this 24-hour hotline is a toll-free line util-
ized in conjunction with the federally funded Enforcing the Underage Drinking
Laws Program. Pennsylvanians Against Underage Drinking (PAUD) works with
the PSP to publicize this toll-free number statewide through their coalition. Calls
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placed to this hotline are initially received at the Department’s Consolidated Dis-
patch Center (CDC) located in Harrisburg. (See Appendix F for a flowchart and de-
scription of hotline procedures.)

The BLCE policy is to follow up on each complaint it receives. During CY
2004, the Bureau reported receiving 13,938 complaints. During CY 2005, the Bu-
reau received 15,502 complaints. A breakdown of these complaints, by type, or sub-
ject of the complaint is not available. It is possible, however, to get an approxima-
tion of complaint types through the use of the PSP’s Automated Information Man-
agement System (AIMS).

As used by the BLCE, AIMS appears to reflect a mix of both complaints and
self-initiated work in each district. It also reflects referrals of matters that result in
work being transferred to police agencies and other organizations. We examined
monthly AIMS reports for each of the BLCE district offices! for CY 2004 and CY
2005. Based on this data, we compiled a listing of complaint/incident types handled
by the BLCE. This information is provided on Table 2.

The AIMS reports show statewide totals for CY 2004 and CY 2005 of 15,271
and 16,717 respectively. As noted earlier, the BLCE reported receiving 13,938 com-
plaints in CY 2004 and 15,502 in CY 2005. Presumably, the difference between
these numbers and the totals shown on the AIMS reports for the same years con-
sists of what the district offices are classifying on AIMS as “incidents.”

In any case, BLCE officials concede that the LEOs spent the vast majority of
their time investigating complaints. After allowing for training, court time and ad-
ministrative paperwork requirements, there is relatively little, if any, time for
LEOs to undertake proactive enforcement work. Problems in the BLCE’s time and
activity reporting system prevent a more precise calculation/estimation of LEO time
spent on proactive versus reactive enforcement work.

B. Inventory of Programs and Activities

The BLCE engages in a variety of activities to both respond to complaints
and conduct proactive, or routine, enforcement work. Portions of the Bureau’s Pro-
cedures Manual list and define certain of the various enforcement activities and
special enforcement programs. Other programs and activities are addressed in
various special orders and policy directives.

District office breakdowns are included in Appendix H.
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Table 2

BLCE Complaint/Incident Classification Summaries

(CY 2004 and CY 2005)
Statewide Totals
AIMS Classification 2004 2005
Liquor Law
Licensee Violation .............. 7,597 7,382
Insufficient Funds ............... 1,577 2,072
Routine Inspection.............. 1,606 1,937
Furnish/Sale to Minor ......... 870 1,329
(0137 R 839 1,038
Minor Patrol ...........cceeeeveeneee 815 1,027
Speakeasies .........cc.cceuuuee.. 419 403
Underage Consumption...... 108 145
Border Patrol ..........ccc......... 74 69
Audit.......oooeeeieiieeeieeeees 121 61
Nuisance Establishment..... 57 60
Public Drunkenness............ 9 23
Total Liquor Law............ 14,092 15,546
Gambling
DevViCeS......ccooveeeeeeierene. 282 227
Video Devices..................... 102 154
Other ..o, 117 146
Pool Selling.......cc.cceuenneenee. 41 37
Bookmaking.............eeveene. 14 11
Lotteries.....cccccvveeeeeeererenenens _20 _10
Total Gambling ............. 576 585
Referred to
PSP Station .......cccccveveeennn. 128 126
Other Agency............c.c....... 1 17
Other Police..........cccceveneeen 10 1
Total Referred to............ 149 154
Req. Assist
PSP Station ..........cccccouvennn. 28 26
Other Agency..........cccoeuence. 12 21
Other Police............c........... 11 4
Other.......ooooeeiiiiiiiiiii, 0 3
Total Req. Assist ........... 51 54
Speeches
BLCE Choices.................... 119 117
Community Relations ......... 105 116
Other ..o 43 o4
BLCE All Education ............ 23 21
BLCE Licensee................... 1 12
BLCE Nuisance Estab........ 1 _2
Total Speeches .............. 292 322
AllOther ....................... 111 56
Grand Total ............... 15,271 16,717

Source: Developed by LB&FC staff using information obtained from the Pennsylvania State Police, Bureau of Liquor
Control Enforcement. 20 !




1. Age Compliance Check Program.

Description. The passage of Act 141 in 2002 amended the Pennsylvania
Crimes Code to permit the BLCE to implement an Age Compliance Check Program
m an effort to reduce youth access to alcohol. An age compliance check is defined as

“an undercover investigation of a licensed premises during which an underage
buyer purchases or attempts to purchase liquor or malt or brewed beverages under
the supervision of a Bureau officer.”

Specifically, Act 141 provides an exception to the law to allow the BLCE to
employ “underage buyers” to work in conjunction with LEOs to enter licensed liquor
establishments and attempt to purchase alcoholic beverages. Underage buyers are
permitted to purchase, attempt to purchase, possess, or transport liquor or malt or
brewed beverages only if all of the following apply:

The individual is at least 18 years of age.

The individual is an officer, employee, or intern of BLCE or the PSP.
The individual has completed training specified by the Bureau.

The individual is acting within the scope of prescribed duties.

The individual is acting under the direct control or supervision of an en-
forcement officer.

¢ The individual may not consume liquor or malt or brewed beverages.

The PSP has promulgated regulations under which the compliance checks are
to be performed. These were developed over a two-year period through the regula-
tory review process with the input and participation of groups such as the PA Tav-
ern Association, PLCB, Pennsylvanians Against Underage Drinking, and pertinent
legislative standing committees.

According to the regulations, an “underage buyer” is an individual between
18 and 20 years of age who is an officer, employee, or intern of the BLCE and
participates in an age compliance check. Prior to participation in a compliance
check, the officer, employee, or intern must have undergone specified training.

Upon completion of a compliance check, a participating BLCE officer is re-
sponsible for ensuring that the manager of the licensed premises is notified of the
results of the check. If not in compliance, immediate verbal notification is provided
followed by written notification within ten working days. If the licensed premises is
found to be in compliance, written notification of compliance is to be provided within
ten working days.

The BLCE received authorization to initiate the program on November 30,
2004. A pilot program began in the Harrisburg District Office in January 2005, and
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the program was expanded to all the district offices by October 2005. The BLCE re-
ports that it has trained 80 interns and 103 LEO/EOS3s to carry out the program.

Bureau headquarters does not mandate the frequency at which each district
office is to conduct age compliance checks. Rather, the BLCE’s policy is to allow
each District Office Commander to schedule the checks as their schedules permit.
For example, during field visits, we learned that one district office conducts compli-
ance checks during two shifts a month. During each shift, five or six licensed estab-
lishments can usually be checked. Another district office reports conductmg one
compliance check during one shift each week.

Statutory authorization for this program is scheduled to expire on December
31, 2007, unless sooner reauthorized by the General Assembly.

Age Compliance Check Program Activity. The BLCE began conducting age
compliance checks in January 2005. Based on information obtained from the BLCE
Director of Operations, we determined that the Bureau conducted age compliance
checks at 377 licensed establishments during CY 2005. As shown on Table 3, the
Bureau reports that 166, or 44 percent of the establishments checked, were non-
compliant (i.e., a sale was made to the underage buyer). Sixty-four percent of the
establishments checked requested identification from the underage buyers. In 71 of
the checks in which non-compliance was found (43 percent), the person employed by
the licensee requested identification to determine the age of the customer, but still
made the sale.

During CY 2006, the Bureau plans to conduct these checks at 1,000 addi-
tional licensed liquor establishments. LEOs will also begin making follow-up visits
to all establishments found to be in violation during the 2005 checks.

Table 3

Number and Outcome of Age Compliance Checks,
Conducted, by District Office

(CY 2005)
Number of Number of Number of Percentage of
Compliance Licensees Non-Compliant Non-Compliant
District Checks Found to Be Percentage of Establishments Establishments
Office Conducted Non-Compliant Non-Compliance Shown an ID Shown an ID
Philadelphia ....... 12 8 66.7% 1 12.5%
Wilkes-Barre ...... 37 14 37.8 3 21.4
Harrisburg .......... 87 40 46.0 23 57.5
Pittsburgh........... 4 4 100.0 1 25.0
Altoona............... 49 13 26.5 9 69.2
Williamsport ....... 28 5 17.9 3 60.0
Punxsutawney ... 75 31 41.3 11 355
Erie ..coooveeerneen, 17 13 76.5 8 61.5
Allentown ........... _68 _38 55.9 12 36.4
Statewide ........ 377 166 44.0% 71 42.8%

Source: Developed by LB&FC staff using information obtained from the BLCE.
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The BLCE Operations Division found that about 84 percent of the non-
compliant sellers had not received training through the PLCB’s “Respons1ble Alco-
hol Management Program” (RAMP).2

RAMP is administered by the PLCB for the general purpose of assisting li-
censees and their employees in the responsible sale of alcohol. RAMP provides
training opportunities for licensees operating restaurants, hotels, clubs, distributor-
ships, and special occasion permit holders.

The Liquor Code, at §471(d), permits a judge to impose RAMP training for an
underage drinking violation but does not mandate the training. Section 481, how-
ever, states that an administrative judge shall require a license holder who has ac-
cumulated ten points or more under the Philadelphia point system to become com-
pliant and remain compliant with the RAMP provisions of the Liquor Code.

Act 2006-26 amends the Liquor Code to mandate RAMP training for bar
and restaurant owners who are cited for the first time for an underage drinking vio-
lation or for serving a visibly intoxicated person. For subsequent offenses, in addi-
tion to other penalties set forth in the Code, the administrative law judge would
have the discretion to impose such training. Failure of a licensee to adhere with
such an order would be considered sufficient cause for the issuance of a citation for
the revocation or suspension of the license.

2. Border Patrols.

Description. Border patrols are specialized enforcement activities carried out
by the BLCE in order to prevent the unlawful importation of alcoholic beverages
into the state and the corresponding loss of state tax revenues. These investiga-
tions are usually conducted through undercover surveillance of liquor and beer re-
tail outlets in neighboring states. Persons suspected of purchasing ligquor, alcohol,
or malt or brewed beverages in states bordering Pennsylvania and transporting the
untaxed beverages into the Commonwealth may be cited under the Malt Beverage
Tax Law and/or Section 491(2) of the Liquor Code.

As provided in the BLCE’s Procedures Manual, BLCE officers are to conduct
a minimum of one border patrol detail within the eastern and central section of the
state per pay period, focusing on Delaware, Maryland, and New Jersey. As a result
only the Philadelphia, Harrisburg, Altoona, and Allentown District Offices routinely
schedule border patrol details. Additional border patrol details may be scheduled at
any District Enforcement Office upon receipt of specific information that indicates
the possibility of a violation. |

2See Appendix G for further information on RAMP.
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BLCE Section Commanders are to ensure that these details are scheduled
and conducted in accordance with Bureau procedures, are operated within the pa-
rameters established by current case law, and are given appropriate supervisory
oversight. Supervisors and LEOs are directed to comply with all statutes pertain-
ing to liquor law investigations of the states and individual jurisdictions in which
1nvest1gat1ons are being conducted. All applicable provisions with respect to carry-
ing firearms in those states must also be observed.

The BLCE is to ensure that these operations include advance arrangements,
preferably with the appropriate Troop Patrol Section, or with the municipal police
department having jurisdiction to affect traffic stops. The Procedures Manual
states that “under no circumstances shall Liquor Enforcement Officers actively par-
ticipate in the traffic stops.” The results of all border patrol details are to be re-
ported via e-mail message to the designated Bureau Headquarters staff member.

Border Patrol Activity. BLCE records show that 62 border patrol details
were conducted in CY 2004 resulting in 33 arrests. This is 42 fewer details than re-
quired according to the internal BLCE requirement that one border patrol be con-
ducted each pay period for each applicable district office (i.e., Philadelphia, Harris-
burg, Altoona, and Allentown). BLCE staff indicated that municipal police forces
were used for border patrols in this year, and a lack of proper planning and commu-
nication resulted in the municipal police force frequently canceling, and as such,
planned border patrols could not proceed. With the changes in 2005 to conducting
border patrols with PSP Troopers and the added communication between Bureau
staff and Troop staff, the BLCE staff expected that the number of cancelled details
would decrease significantly. Statistics for CY 2005 show, however, that both the
total number of border patrols conducted and the number of c1tat10ns issued de-
clined further in CY 2005. (See Table 4.)

According to the BLCE Director of Operations, border patrol operations are
hindered by legislation in neighboring states, which require waiting ﬁeriods be-
tween a requested border patrol and the operation. These states now reportedly
also require the LEO’s personal and vehicle identification prior to the operation.

Table 4

BLCE Border Patrol Activity

2004 2005
# of Patrols Conducted........ 62 53
# of Citations Issued........... 33 24
Liquor Seized (lt)................. 136.2 99.4
Beer Seized (gal)................ 253.5 356.9
Wine Seized (It) .................. 505.7 103.3

Source: Developed by LB&FC staff using BLCE statistical summary.
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As a note, the BLCE statistical summary for CY 2005 reports that LEOs con-
ducted a total of 53 border patrols in 2005. As shown on Table 5 below, a different
report (the “Monthly 10-Day Activity Report”) that includes detail by district office,
indicates a total of 56 border patrols in CY 2005. (See also Section V.C regarding
data limitations and reliability.)

Table 5

BLCE Border Patrol Activity
Compared to BLCE Policy Standard

Over (+).
Patrols Patrols Under (-)
District Office Conducted Required? Requirement

Philadelphia .................. 16 26 -10
Harrisburg ......c..ccv....... 12 26 -14
Altoona.........cceceeenn.n. 13 26 -13
Allentown ...................... 15 26 -11
Statewide.................... 56 104 -48

3According to the BLCE Procedures Manual.

Source: Developed by LB&FC staff using BLCE activity reports.

None of the involved district offices conducted the number of border patrols
required by the Procedures Manual in either CY 2004 or CY 2005. The Altoona Dis-
trict Office Commander suggested, however, that it may be necessary to assess the
cost-effectiveness of border patrol activities and to revisit the inspection frequency
standards. He stated that although border patrols may provide effective results in
Philadelphia, this activity is a major drain on staff-hours available to the more ru-
ral areas. He reported that during CY 2004 and CY 2005, his office expended 382
staff-hours on border patrols with only two arrests.

3. “Choices” Alcohol Education Program.

Description. The Choices Program, which was initiated in 1996, is an alcohol
awareness program that addresses the dangers of drinking alcohol, tq‘e destructive
activities it causes, and the ramifications and consequences of underage drinking.
The program goal is to encourage students to make intelligent decisions and to con-
sider a wide range of healthy alternatives. The program presents infdrmation on
the legal issues regarding underage drinking, including associated penalties.

The Choices Program is presented to students at the middle and high school
level and college and university level, throughout the Commonwealth’s Catholic
Dioceses, at health fairs, and during PSP’s Camp Cadet weeks. The program is pre-
sented by LEOs who have been trained to act as “alcohol educators.”
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At the beginning of each school year, at their discretion, each District Office
Commander contacts schools within the district to explain the Choices Program and
offer the Bureau’s services to meet with school officials, speak to students in a class-
room setting, and provide any assistance of an investigative nature into the problem
of underage drinking.

The Choices Program works cooperatively with the PLLCB alcohol education
program known as the “LCBee Program.” The LCBee Program is directed towards
elementary school children and distributes alcohol education materials, such as col-
oring books. According to staff at the Bureau of Education at PLCB, requests for
education presentations for middle school age children or older are referred to the
BLCE and the Choices Program.

Program Activity. During CY 2005, BLCE officers presented a total of 275
programs or speeches at the middle, high school, and college/university levels. A
reported 9,972 persons attended these events (see Table 6). Although this is listed
as a top BLCE priority, this activity level was down significantly from prior years.
In CY 2000, the BLCE reported conducting 1,096 programs and speeches and in-
cluding 81,569 attendees.

Table 6

Choices Program Statistics

CY 2001 CY 2002 CY 2003 CY 2004 CY 2005
Programs/Speeches ..... 605 494 377 262 275
Attendees...................... 25,030 24,621 17,065 9,752 9,972

Source: BLCE.

4. Gambling Investigations.

Description. Act 1994-80 amended the Liquor Code to provide the Bureau of
Liquor Control Enforcement with authority to enforce those sections of Title 18, the
Crimes Code, related to illegal gambling. Therefore, the BLCE was charged with
primary responsibility for addressing illegal gambling occurring in all establish-
ments licensed by the PLCB. When a PSP Troop Criminal Investigation Section or
the PSP Bureau of Criminal Investigation receives a complaint regarding illegal
gambling, they forward such information to the appropriate BLCE district office.

While the BLCE is responsible for detecting all forms of illegal gambling in
licensed establishments, the majority of their work centers on electronic video gam-
bling machines and small games of chance. Electronic video gambling devices in-
clude video poker machines and video slot machines and may be found in almost
any type of licensed establishment. Small games of chance include punchboards,
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pull-tabs, raffles (including lotteries), daily drawings, and weekly drawings and are
generally found in those licensed premises that are granted a Club (C) type liquor
license. LEOs are trained in the recognition and enforcement procedures for illegal
video gambling machines as well as small games of chance.

The BLCE’s efforts to combat illegal gambling occur at two levels. The first is
directed at licensed establishments. All LEOs are responsible for proceeding
against any licensee that violates those sections of the Crimes Code related to ille-
gal gambling. Such violations can result in both administrative and criminal pro-
ceedings.

The BLCE also focuses its efforts on those organizations and operations iden-
tified through intelligence as corrupt organizations. The Bureau’s C.A.G.E. Unit is
responsible for gathering, maintaining, and analyzing intelligence regarding illegal
gambling. Upon determining that a corrupt organization may be operating, BLCE
staff must decide if they will continue with the investigation or if it is necessary to
refer the investigation to the PSP’s Bureau of Criminal Investigation, Organized
Crime Section or other appropriate state and/or federal law enforcement agency. If
the BL.CE continues with the investigation, it assembles an enforcement team to
proceed with the investigation. This team generally consists of C.A.G.E. Unit mem-
bers as well as LEOs and EO3s from the pertinent district office.

In conducting illegal gambling investigations at a licensed establishment, it
may be necessary for the LEO to play the video gambling machine or participate in
small games of chance in order to establish probable cause in the investigation.
Once a gambling payoff has been observed and/or received, the LEO can begin
criminal proceedings. A search warrant for the illegal gambling devices and related
evidence of gambling must be obtained, and then the appropriate criminal charges
can be filed against the licensee for the violations.

If the undercover investigation does not result in observation or receipt of a
payoff, then an open inspection can be conducted. During an open inspection, the
illegal gambling devices are inspected in order to establish probable cause. The ma-
chines may be seized during an open inspection and a search warrant is not needed.
An open inspection would result in administrative citations against the licensee be-
cause a payoff was not witnessed.

Gambling Investigation Activity. The number and outcome of BLCE gam-
bling inspections in CY 2004 and CY 2005 is shown, by district office, on Table 7.
As shown, the BLCE reported conducting 975 gambling investigations and 263
gambling raids in CY 2004. These actions resulted in 30 arrests related to gam-
bling and the seizure of 700 electronic video gambling devices.
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Table 7

Number and Outcome of Gambling Investigations
Conducted, by BLCE District Office

(CY 2004 and CY 2005)
Number of

Gambling Gambling Arrests for lilegal Gambling

Investigations Raids llegal Gambling Devices Seized

District Office 2004 : 2005 2004 : 2005 2004 2005 2004 : 2005
Philadelphia.... 75 i 89 22 27 0 6 35 : 70
Wilkes-Barre... 17 ¢+ 89 41 © 38 0 2 48 : 52
Harrisburg....... 88 : 117 16 16 1 10 30 : 26
Pittsburgh ....... 307 : 280 50 : 77 20 55 200 : 291
Altoona ........... 50 : 44 25 23 2 5 19 | 16
Williamsport.... 123 | 68 14 9 2 0 19 . 23
Punxsutawney 51 1 126 22 ;18 1 6 38 : 15
Erie ... 29 : 63 17 1 0 0 1 ; 3
Allentown........ 135 ¢ 191 56 i _44 4 1 310 : 184
Statewide...... 975 1,067 263 | 253 30 85 700 | 680

Source: Developed by LB&FC staff using information obtained from the BLCE.

In CY 2005, the total number of gambling investigations increased slightly to
1,067. As a result of 253 raids, LEOs made 85 arrests for illegal gambling and
seized 680 illegal gambling devices. Information is also not readily available on the
number of gambling investigations and raids cited on Table 7 related to video gam-
bling as opposed to small games of chance.

During 2005, a small games of chance auditing and investigation training
session was conducted for all BLCE enforcement offices. According to the BLCE
Director of Operations, the LEOs now have a better understanding of the laws and
regulations pertaining to this aspect of the Bureau’s gambling enforcement respon-
sibility. In addition to this training, the development of investigative checklists and
associated forms have proven to be valuable in enhancing this activity.

5. Intoxicating Source Program.

Description. Effective January 1, 2004, the PSP initiated an Intoxicating
Source (Database) Program. In Bureau Special Order 2003-94, the BLCE stated
that it “continues to diligently utilize available resources in an effort to reduce inju-
ries and deaths caused by alcohol-related crashes.” The Bureau recognized, how-
ever, that liquor licensed establishments that have been identified as the location at
which an accused person consumed alcoholic beverages were not being reported to
the BLCE. To remedy this situation, the PSP developed a database to facilitate the
tracking of establishments identified during DUI investigations.
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As a result of each DUI investigation, State Troopers must now complete an
Intoxicating Source Report indicating the name of the licensed establishment that
was identified as serving alcohol to the DUI violator. The State Police enters this
information onto its “Intoxicating Source Database.” The BLCE has immediate ac-
cess to this database and can use it as an additional investigative tool.

The Bureau has issued a Special Order (2004-3) on the Intoxicating Source
database. This order states that District Office Commanders “shall ensure supervi-
sors review the relevant Intoxicating Source information for their respective district
office on a daily basis.” Those establishments that appear more than once on the
database are often targeted for investigation.

Database Usage. This website is an important enforcement resource to be
used by the BLCE district offices to better direct their investigatory efforts. Nu-
merous district office personnel with whom we met cited the benefits of the data-
base and their use of it. No specific statistics are maintained, however, on the ex-
tent to which it is used or factors into successful enforcement actions.

We did find, however, that in at least some cases, district office personnel
may not be using the website to the extent required by BLCE Special Order 2004-3.
During field visits to various BLCE districts in 2005, one district office commander
stated that his office usually reviews the database once a week while one reported
monthly reviews of this data source.

6. Audits of Liquor Licensees.

Description. The BLCE Procedures Manual states that LEOs are to be capa-
ble of conducting various types of audits of liquor licensees. The Procedures Manual
defines an audit as “an in-depth investigation of a licensee or business involved in
the alcoholic beverage industry, usually involving extensive review of financial re-
cords and business-related documents.” As defined in the Manual, an audit differs
from a routine inspection in that an audit involves a more thorough and compre-
hensive examination of the financial records and business matters of the licensee
than typically occurs during a routine inspection.

More than 18,000 Pennsylvania licensees are potentially subject to such au-
dits and the BLLCE Manual lists and defines 19 different types of audits that are to
be conducted by LEOs at these establishments. As listed on Exhibit 3, these in-
clude, for example, brewery audits, club audits, distributor audits, pecuniary inter-
est audits, and winery audits.

The BLCE Director explained that audits are not among the Bureau’s highest

priorities and, when conducted, usually arise during an investigation and are
related in some way to a complaint. While audit-type activities may be a part of

29



Exhibit 3

Types of Enforcement Audits to Be Conducted by LEOs
(As Required in the BLCE Procedures Manual)

Alcohol Permittee Audit: To determine if permittee obtains their purchases directly from manu-
facturer or through the State Store system, examine storage of alcohol, and if alcohol purchased
is for repackaging or for resale in its original state.

Bailee for Hire Audit: To determine if licensee has physical control of all merchandise stored on
the premises or does bailor have control of their own merchandise.

Beer By-Pass Audit: To determine if licensee is in compliance with distribution restrictions.

Brewery Audit: To determine if raw material purchases, production, internal transfers, bottling,
sales, breakage, on-premise consumption, other receipts, other removals, and reconciliations
are as required.

Club Audit: To determine if the club is operating for the mutual benefit of all its members.

Credit Purchase Audit: To determine if any licensee sold or purchased any malt or brewed bev-
erages for cash or approved credit.

Distilled Spirits Plant Production Audit: To determine the license fee based on amount of pro-
duction. .

Distributor Audit: To determine if licensee’s records are in compliance based on reconciliations
between physical inventory and sales.

Hawking or Peddling Audit: To determine if licensee is making sales from locations other than
the licensed premises.

Importer Audit: To determine if licensee owns any liquor, etc., stored “in bond” in Pennsylvania,
covered by a whiskey certificate and shown as inventory on monthly reports.

Inducement Audit: To determine if licensee is offering favors or gifts to promote the sale of al-
coholic beverages.

Precuniary Interest Audit: To determine if the licensees are the only person(s) pecuniarily inter-
ested in the operation of the licensed business or to determine that the licensees are pecuniarily
interested, directly or indirectly, in another licensed business.

Refilling of Liqguor Bottles Audit: To determine if licensee is replacing any liquor bottle contents
wholly or in part with any other liquor or substance.

Sacramental Wine License Audit: To determine if wine is being properly obtained for sacramen-
tal use.

Special Permit Audit: To determine if permittee has proper permit and if records are maintained
by permittee relative to purchases, withdrawals, and inventories.

Territorial Distributing Rights Audit: To determine if all licensees are adhering to their territorial
agreements.

Transporter for Hire Audit: To determine if licensee is using vehicles licensed in the business
for the transport of alcoholic products.

Vendor Operation Audit: To determine if licensed vendor is eligible to register agents to pro-
mote the sale of vendor products within Pennsylvania.

Winery and Limited Winery Audit: To determine the source of supply and production restric-
tions.

Source: BLCE Procedures Manual, Pennsylvania State Police.
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various BLCE investigations or inspections, there is no formal audit plan or pro-
gram in place. Agencies that have audit responsibilities typically develop an annual
audit plan and schedule to proactively direct and focus audit resources.

In August 2005, the BLCE Director stated that there is currently no official
frequency standard or schedule for visiting licensed establishments to conduct rou-
tine inspections. Rather, such inspections are conducted as officers’ caseloads per-
mit. Discretion is given to district office commanders to schedule routine inspec-
tions in an “expeditious manner,” but no specific frequency standard is in place.

In the past (primarily prior to 1987), such audits were reportedly carried out
by a specialized group of liquor enforcement officers who had audit and accounting
training and experience. For example, a “Special Investigations Section” that in-
cluded audit specialists existed in the Liquor Control Board’s Bureau of Enforce-
ment prior to the transfer of the enforcement function to the State Police.

Transition planning documents dated June 1988 show that the proposed
BLCE complement upon transfer of the function to the PSP was to include a special-
ized audit unit. The organization chart proposed at that time included a Special In-
vestigations Section made up of two units: a four person Special Investigations
Unit and a 12-person Audit Unit. The Audit Unit was to be headed by an Audit Su-
pervisor with a CPA degree and 11 enforcement officers.

The BLCE organization, as structured in 1988, did have a Special Investiga-
tions Section. Staffing of this Section was reduced significantly during the 1990s
and, in 2003, the Section was disbanded. The Special Investigations Section was
replaced by the Compliance, Auditing and Gambling Enforcement Unit (C.A.G.E.)
The C.A.G.E. Unit is staffed by one Corporal, one Trooper, an EO3, and one clerical
position. Although an audit function is presumably to be a part of the C.A.G.E.
unit’s mission, there are currently no trained auditors or accountants on the com-
plement. Although some past LEOs had formal audit training and experience, rela-
tively few current field officers have extensive audit experience.

Both the BLCE’s current Director and Director of the Operations Division
stated that they believe there is a need to have LEOs trained in basic auditing func-
tions. They report that additional training in auditing functions will be necessary
to compensate for the loss of such skills that has occurred through retirements.

Audit Activity. We found that the BLCE does not have an established capac-
ity to regularly audit liquor licensees and that relatively little formal audit activity
is presently occurring. Nothing in the LEO time and daily activity reporting system
or in existing BLCE statistical reporting formats refers specifically to “licensee
audits.” Further, BLCE staff were unable to provide information on how many, if
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any, of the types of audits listed on Exhibit 3 may have been conducted during the
calendar years we examined and the results of such audits, if any were conducted.

7. Licensed and Unlicensed (Speakeasy) Investigations.

Description. The BLCE is responsible for ensuring that the provisions of the
Liquor Code, pertinent sections of the Crimes Code, the PLCB regulations, and any
other liquor-related laws of the Commonwealth are not violated. Investigations
that LEOs carry out in liquor establishments licensed by the PLCB are referred to
as “licensed investigations.” The majority of the investigations conducted by the
BLCE are in licensed establishments. These inspections can be either undercover
or open. The open licensed investigations may vary in form from a detailed raid to a
routine inspection.

In addition to conducting investigations at licensed establishments, the
BLCE is also responsible for enforcing the Commonwealth’s liquor laws at estab-
lishments that do not have a liquor license and yet engage in the sale of liquor, al-
cohol, or malt or brewed beverages. Such unlicensed establishments are commonly
referred to as “speakeasies.” There are two types of speakeasies: traditional and
non-traditional. The traditional speakeasy is a business, such as a restaurant, that
serves alcohol without the benefit of a liquor license. The non-traditional speakeasy
is a location, such as a private residence or college fraternity house, that sells alco-
hol on private property. Non-traditional speakeasy investigations are often con-
ducted in conjunction with minor patrols. After establishing probable cause of the
illegal sale of alcoholic beverages, the BLCE may initiate seizure and criminal pro-
ceedings.

Investigation Activity. BLCE statistical reports provide information on the
number of investigations conducted in any given year but do not differentiate be-
tween a “licensed” and a “speakeasy” investigation.3 The measure “investigation”
can be broken down by “administrative” investigations and “criminal” investigations
but not licensed versus unlicensed. BLCE reporting formats do include a measure
entitled “Licensed Establishments Checked” (33,047 in CY 2005) but it is not clear if
this is comparable to “licensed investigations.” Although not included on published
BLCE summary reports, the measure “Speakeasy Raids” conducted (75 in CY 2005)
is reported on internal activity reports.

SHowever, as used in LEO time and activity reports, the term “investigation” refers to a specific, individual in-
vestigatory action (e.g., a phone call, a site visit, an interview). The term does not refer to a body, or group of
related actions, constituting an overall investigation which is conducted over a period of time from complaint
initiation through finalization. See also Section V.
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8. Minor Patrols.

Description. The detection and prevention of underage drinking is a major
BLCE enforcement priority. Minor patrols involve the assignment of more than
one LEO within a District Enforcement Office to randomly inspect licensed estab-
lishments for the illegal sales of alcoholic beverages to minors. The program is op-
tional and may be run at the discretion of the District Office Commander.

Minor patrols are typically conducted in an undercover capacity, and can be
conducted at a liquor licensed establishment, a college campus, or any other location
for which a district office has received a complaint or a report of underage drinking
activity. Other locations often include the areas immediately surrounding a college
campus, especially when fraternity and sorority houses are located off-campus.

When conducting minor patrols, LEOs are to observe the activities to deter-
mine if alcohol is being served or sold to minors. Depending on the circumstances,
such as a one-time event and/or the size and scope of the underage drinking viola-
tions, the response to the violations can vary. In some cases, the LEO can immedi-
ately open his/her identity and issue citations. It is necessary to respond in this
manner if the violations are occurring at a special event at a campus. In some of
these cases, an LEO may need to call for assistance from other LEOs, if available,
so that they are able to conduct the open investigation immediately.

Alternatively, the LEO may find it more prudent to return to the location at a
later date. This “observe and return” response reportedly works best when investi-
gating licensed establishments. In this case, the LEO will return with additional
officers to conduct a planned raid to address underage drinking violations. A “raid”
1s defined as an activity where the undercover status must be sacrificed, and the
identity of the LEO is revealed. A raid often involves arrests and the seizure of evi-
dence. Typically a raid includes the LEO who has taken the lead on the case, other
LEOs to provide backup support, local law enforcement personnel, and an enlisted
PSP member because of his/her full arrest powers.

Minor Patrol Activity. Minor patrols are often conducted during the course of
LEO patrols of licensed establishments, at establishments with a history of serving
minors, or in conjunction with large public sporting events or concerts. BLCE sta-
tistical reports do not, however, include a specific category entitled “minor patrols,”
nor does information reported under the headings “investigations” or “licensed es-
tablishment checks” indicate the number of such activities that are directed to
detecting underage drinking and/or serving minors. Activities of a “minor patrol”
nature are also associated with the Bureau’s University/College Underage Drinking
Enforcement Program (see #12) and Age Compliance Check Program (see #1).

4The University/College Underage Drinking Enforcement Program, and the Age Compliance Check Program are
also primary enforcement tools used by the Bureau to both prevent and detect underage sales and consumption.
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Table 8 presents data on selected measures of minor or underage enforce-
ment. Under the current reporting structure, these are the only measures that are
specific to this enforcement area.

Table 8
Measures of Minor Patrol Activity, by BLCE District Office
(CY 2004 and CY 2005)
Arrests for Drinking/ Arrests for
Open Inspections Possession Furnishing/Sales College
for Minors 6308A Arrests to Minors Campus Raids

District Office 2004 i 2005 2004 i 2005 | 2004 | 2005 2004 | 2005
Philadelphia ...... 176 | 140 561 : 563 6 ! 6 0 D17
Wilkes-Barre ... 57 | 87 246 ; 108 12 20 : 16
Harrisburg......... 19 41 137 144 9 : 8 23 : 50
Pittsburgh.......... 126 : 128 154 : 259 16 | 24 6 L 14
Altoona.............. 17 . 34 86 : 195 23 . 18 6 P12
Williamsport ...... 23 i 32 10 i 55 2 ! 5 3 : 6
Punxsutawney .. 6 6 47 . 123 12 | 8 7 o1
Erie.....ccccvvvvennnn. 8 : 8 21 : 3 3 . 0 1 14
Allentown .......... 141 ¢ 162 114 | _159 6 i 18 19 22
Statewide ....... 573 . 638 1,376 | 1,609 78 | 89 85 D162

Source: Developed by LB&FC staff using information obtained from the BLCE.

Open Inspections for Minors. While LEOs may have conducted considerably
more undercover investigations related to underage drinking, they opened their
identity on 573 occasions in CY 2004. Because of the limits of current BLCE statis-
tical reports, we could not determine how many of these inspections were at li-
censed establishments and how many were at nonlicensed establishments, such as
concerts and other special events.

Number of Arrests for Underage Drinking/Possession (6308A Arrests). This
measure indicates the number of non-traffic citations issued for drinking and/or
possession of alcoholic beverages by a minor. In some BLCE documents and re-
ports, this arrest is referred to as a “6308A Arrest” referring to the applicable sec-
tion of the Crimes Code. In CY 2004, the BLCE reported 1,376 arrests for underage
drinking and/or possession of alcoholic beverages.

These arrests often occur in conjunction with coordinated raids. Not all
raids, however, result in large numbers of arrests. Notwithstanding the number of
arrests made on any given occasion, the BLCE believes the raids send an appropri-
ate message to the community and licensees and provide a sense of “omnipresence”
that can act as a deterrent. The administrative action taken to bring a licensee into
compliance with the liquor laws is a primary goal of the program, and arrests are
viewed as a by-product of the raids.
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Number of Arrests for Furnishing/Sales to Minors. This statistic represents the
number of arrests made for providing alcohol to a minor in any fashion regardless of
the setting. In CY 2004, BLCE officers made 78 arrests for furnishing/selling alco-
hol to minors.

However, it is important to note that arresting those persons who furnish
and/or sell alcohol to minors is not the only action taken by the LEOs. In addition
to making any necessary arrests, administrative charges are brought against the
licensee for the applicable Liquor Code violations. In CY 2005, BLCE issued 395
administrative citations to licensees for permitting the sale of liquor and/or malt
beverages to a minor. In CY 2004, BLCE issued 267 administrative citations. Per-
mitting sales to minors rated 2rd and 3+d respectively in the Bureau’s top ten viola-
tions for CY 2004 and CY 2005.

Number of College Campus Raids. This measure indicates the number of
raids conducted under the University/College Underage Drinking Enforcement Pro-
gram specifically on college campuses. The BLCE conducted 85 such raids in CY
2004, with the highest number, 23, being conducted out of the Harrisburg District
Office.

It is important to note that the total number of raids reported may be under-
stated since the figure includes only those raids made on a college campus. In the
case of some district offices, relatively few raids are reported (or in the case of
Philadelphia with none reported). This may be because the statistics do not include
raids conducted at off-campus locations such as apartments and fraternity houses.

9. The Nuisance Bar Program.

Description. The BLCE identifies a licensed liquor establishment as a poten-
tial “problem establishment” based on one or more allegations of a violation of the
Liquor Code or other statutes or local ordinances that materially affect the quality
of life in the surrounding neighborhood. The following is a list of some of these vio-
lations.

— Narcotics Trafficking

— Sales/Service to Visibly Intoxicated Persons
— Sales/Service to Minors

— Lewd and Immoral Entertainment

— Gambling

— Public Urination

— Engaging in Sexual Activity in Public View
— Fighting/Disorderly Operations

— Excessive Noise/Loud Music

— Lattering

— Vandalism

— Removing Open Containers of Alcoholic Beverages From Establishments

35



— Consuming Alcoholic Beverages Outside the Establishment
— Sales After Hours

Once one or more of these violations are found, and even though the estab-
lishment may not yet legally be defined as a “nuisance bar,” the BLCE converts its
activities from a general investigation to a nuisance bar investigation. At a mini-
mum, the nuisance bar investigation includes the steps outlined in Exhibit 4.

This investigation seeks to establish if the licensed premises is a nuisance
bar pursuant to the Liquor Code, 47 P.S. §611. The BLCE Procedures Manual pro-
vides a statement of policy regarding this enforcement activity:

The Bureau of Liquor Control Enforcement recognizes the degradation
of community life that results from the irresponsible and unlawful op-
eration of some businesses licensed by the PLCB. In order to fulfill the
Department’s mission to provide for safe and peaceful communities
within the Commonwealth, the Bureau shall vigorously enforce the
provisions of the Liquor Code with particular emphasis on those li-
censed establishments that contribute to the decay and degradation of
the surrounding neighborhood.

Each BLCE district office is to assume a “proactive posture” with respect to
1dentifying licensed establishments that are contributing to the degradation of their
surrounding neighborhood. According to BLCE guidelines, this involves a continu-
ous review of incoming complaints and licensee files to ensure that potential prob-
lem establishments are identified. The BLCE begins a general investigation when
complaints arise referring to a licensee as a “nuisance.” Initially, the investigation
centers on allegations such as excessive noise or serving minors.

To be a true nuisance establishment, certain specific criteria must be met.
While a bar or other establishment may be a nuisance to individuals in a particular
neighborhood because of excessive noise or other disruptive behaviors, it is not offi-
cially a “nuisance bar” until declared as such under Section 611 of the Liquor Code.
In order to classify a licensed establishment as a “nuisance,” an “action to enjoin”
must be filed in the court of common pleas in accordance with Section 611.

To accomplish this, the BLCE contacts the district attorney to solicit assis-
tance in initiating litigation to formally declare the establishment a “nuisance bar”
pursuant to Section 611. If applicable, the district attorney will also initiate forfei-
ture proceedings under 42 Pa. C.S.A. §6802.

If the court establishes that the licensed premise is a nuisance, it may issue a
temporary injunction, which can serve as a restraining order to keep the licensee
from conducting business until a hearing before the court can be held. The court
can then order that the establishment be closed for one year.
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Exhibit 4
Steps in the BLCE Nuisance Bar Process

Once a licensed establishment has been identified as a potential nuisance problem, an
LEO is to be assigned to conduct a thorough investigation into the operation of the offending
establishment. At a minimum, the investigation is to consist of the following steps:

A review of licensee files.

2. Anundercover investigation into all aspects of alleged violations with appropriate
action taken.2

3. Where appropriate, coordinate with municipal police departments and pertinent
State Police stations for any complaints/investigations regarding the establish-
ment. Troop personnel are encouraged to notify the District Office when drug-
related investigations have been conducted on or in connection with a licensed
premises.

4. Determination of the extent to which any community groups are concerned with
the operation of the establishment. If such community group concerns exist, the
DOC/designee arranges to attend a meeting of the group to explain the assis-
tance available from the Bureau to address the problems being experienced by
the community.

5. The DOC/designee arranges a meeting with the licensee to discuss the future of
the establishment. Also, a letter summarizing the meeting and listing those condi-
tions that placed the business in the category of a nuisance bar is to be sent to
the licensee.

6. Bureau representatives meet with affected community members for additional
information regarding the establishment.

7. The DOC/designee contacts all agencies with regulatory or law enforcement
responsibilities related to licensed establishments to ensure full compliance with
all laws related to the operation of the business. These agencies are to include,
but not be limited to, the PLCB, municipal police, local State Police Troops,
county drug task forces, municipal codes enforcement, and health inspectors.

8. Contact the District Attorney to solicit assistance in initiating litigation to declare
the establishment a nuisance pursuant to Section 611 of the Liquor Code.

9. If applicable, contact the District Attorney to explore forfeiture proceedings under
Section 6802 of the Controlled Substance Forfeiture Act.

10. Upon completion of the action under Section 611, all relevant material developed
during the investigation is forwarded to the PLCB for consideration during license
renewal hearings for the offending establishment.

ayndercover investigator(s) are to continue to visit the establishment until an injunction is issued under Article VI of
the Liquor Code or the District Office Commander determines the investigation should be terminated.

Source: BLCE Procedures Manual.
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Nuisance Bar Program Activity. While the courts can order a nuisance bar
closed for up to one year, common practice at the hearing is that the licensee will
enter into an agreement to continue operations under a series of conditions stipu-
lated by the court. Generally, they are then able to continue operating until their
license comes up for renewal before the PLCB.

In such cases, the BLCE is tasked with monitoring the licensed establish-
ment to ensure that it maintains compliance with the court order. Upon completion
of the action under Section 611, the BLCE also forwards all relevant material de-
veloped during the investigation to the PL.CB for consideration during the license
renewal process. Since CY 2000, a total of 52 problem liquor licensees were closed
as a result of BLCE-initiated Section 611 actions. (See Table 9.)

Table 9
BLCE Nuisance Bar Enforcement

2000 2001 2002 2003 2004 2005
# of Complaints........ccccooeeeeriiennnns 70 57 55 54 51 66
# of 611 Investigations Initiated...... 24 23 32 25 27 23
# of Citations Issued...................... 34 35 34 24 12 14
# of Prosecutions/Act 14, §611...... 2 8 6 4 7 3
# of Licensees Closed ................... 7 7 6 16 7 9

Source: Developed by LB&FC staff using BLCE activity reports.

Through its license renewal process, the PLCB also operates a Nuisance Bar
Program. The PLCB’s program was established in 1990 and utilizes a non-renewal
process of the establishment’s liquor license, causing the licensee to forfeit its ability
to operate as a licensed establishment. Under this program, the PLCB identifies
licensees who are multiple offenders or ones that could adversely impact upon the
public welfare, peace, and morals and closely reviews their records at the time of
their biennial liquor license renewal.

This program consists of an administrative review at each renewal period of
all licenses to determine if a licensed business has abused the license privilege. If
the licensee has by its conduct or record of violation, demonstrated a pattern of ac-
tivities that is in conflict with the health and safety of the local community during
its license term, the PLLCB can then refuse to renew that license.

Approximately four months prior to a license renewal period, the PLCB’s Bu-
reau of Licensing seeks to identify potential candidates for non-renewal. In addi-
tion to the BLCE, the PLCB also seeks input from the Office of Attorney General,
members of the General Assembly, the county district attorneys, municipal police,
and PSP Troops. If any of these parties object to the renewal of a particular li-
censed establishment, a hearing is scheduled to consider the objections.
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Based on the overall record and criteria set by the PLCB, a decision is then
made to:

— renew the license with no formal action;

— renew the license and warn the licensee that continued improper con-
duct could jeopardize future license renewal;

— conditionally approve the renewal of the license pending disposition of
arrest and/or citations pursuant to the Liquor Code; or

— object to license renewal based on allegations of abuse of the licensing
privilege.

Since 1990, the PLCB has refused to renew the licenses of 897 nuisance bars, or an
average of about 60 a year.

It is important to note that only the PLCB can take action to prevent a li-
cense renewal. The BLCE cannot deny a license renewal for a nuisance bar; rather
it must establish the nuisance status of a licensed premises pursuant to Section 611
of the Liquor Code. The BLCE can and does, however, provide evidence to the
PLCB to be considered during the license renewal review phase of its nuisance bar
process.

10. Routine Inspections of Liquor Licensees.

Definition. Chapter 6 of the BLCE Procedures Manual lists routine inspec-
tions as one of the Bureau’s primary enforcement activities. According to the
BLCE’s Procedures Manual, a “Routine Inspection” is defined as “a comprehensive
and thorough examination of a licensed establishment and its operation to deter-
mine compliance with the Liquor Code and associated regulations promulgated un-
der Title 40.” The Manual states the following regarding these inspections:

Inspections of licensed establishments are conducted to ensure compli-
ance with all requirements for holding a liquor license. District Office
Commanders, at their discretion, may create and assign LEOs to a
District Routine Inspection Team.

The Routine Inspection Report is to be used to document routine inspections
that are conducted at licensed establishments other than distributors and importing
distributors. The Distributor/Importing Distributor Routine Inspection Report is to
be used to document routine inspections conducted at licensed distributors and im-
porting distributors.

A routine inspection is “open” in nature; that is, the LEO is not working in

an undercover capacity when engaged in this enforcement activity. The licensee
is aware of the LEO’s identity and provides information to the LEO during the
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inspection. The LEO provides a copy of the relevant form to the licensee upon com-
pletion of the routine inspection, regardless of whether violations were found.

The basic intent of a routine inspection is to provide a comprehensive exami-
nation of licensee operations with respect to the Liquor Code and all associated
regulations. The concept is that routine inspections are a proactive enforcement
tool and are done on a regular basis, at some specified frequency. A regular routine
inspection presence can create an atmosphere of “enforcement omnipresence” and
serve as an incentive for licensees to maintain strict adherence to the Code and
regulatory requirements. The BLCE Procedures Manual is silent, however, on the
question of the frequency at which routine inspections should be conducted.

The BLCE also sometimes conducts “routine inspections” as part of an ongo-
ing investigation. In such cases, the routine inspection is done at the end of an in-
vestigation to gather further information and evidence before a notice of violation
letter is issued.

Routine Inspection Activity.

CY 2003 to CY 2005 Activity. Table 10 shows the number of routine inspec-
tions reported by each BLCE district office during Calendar Years 2003, 2004, and
2005. As shown, the districts reported conducting a total of 2,567 routine inspec-
tions in CY 2004 but increased that number by 19 percent, to 3,058, in CY 2005.

With the exception of the Pittsburgh and Erie District Offices, all districts
reported increased inspection activity in CY 2005. The largest increase occurred in
Allentown, where routine inspection activity rose by 154 percent, from 268 inspec-
tions in 2004 to 682 inspections in CY 2005. The Wilkes-Barre office increased rou-
tine inspections by 88 percent. In the Pittsburgh District Office, routine inspections
declined from 655 in 2004 to 279 in 2005, a 57 percent reduction.

Table 10

Number of Routine Inspections Conducted, by BL.CE District Office
(Calendar Years 2003-2005)

District Office Number of Inspections Reported in:

2003 2004 2005

Philadelphia .................. 848 809 878
Wilkes-Barre ................. 202 274 516
Harrisburg ..................... 270 241 285
Pittsburgh.........cccceenes 451 655 279
Altoona..........cccceeevevnnnnn. 133 75 109
Williamsport .................. 194 54 123
Punxsutawney............... 158 89 95
| [ 329 102 91
Allentown .........c.ccooo..... 333 268 682
Statewide.................... 2,918 2,567 3,058

Source: Developed by LB&FC staff using information obtained from the BLCE.
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While the BLCE'’s daily activity reporting system records numbers of routine,
or open, inspections conducted, this provides only a raw indicator of inspection ac-
tivity. No centralized information is available on the number of these inspections
that were proactive and scheduled as opposed to being conducted at the conclusion
of an undercover investigation. Also, it is not possible to determine the names and
types of licensees involved (e.g., retail liquor licensees, retail malt beverage licen-
sees, or wholesale licensees) without manually examining thousands of paper re-
cords on file at each of the BLCE district offices.

Inspection Frequency. As noted previously, the BLCE Procedures Manual
does not specify the frequency at which routine inspections of the Bureau’s 18,000
plus licensees are to be conducted. When the enforcement function was located in
the PLCB, the stated objective was to conduct a routine inspection of every licensee
on an annual basis. On this subject, a transition and planning document done for
the BLCE transfer (dated FY 1986-87) stated that “to ensure proper compliance
with the Liquor Code, licensed establishments should be visited on an annual basis
at the minimum.” We could not, however, find any current written BLCE guide-
lines or directives on routine inspection frequency.

Various references to routine inspection frequency have been made since the
enforcement function was transferred to the PSP. For example, during the late
1980s, transition documents suggested that the goal would continue to be routine
inspections of licensees on an annual basis. However, in a 2001 hearing before the
House Liquor Control Committee, the then BLCE Director told Committee mem-
bers that BLCE’s goal was to visit every licensee in the state at least once every
three years.

In August 2005, the BLCE Director stated that there is currently no official
frequency standard or schedule for visiting licensed establishments to conduct rou-
tine inspections. Rather, such inspections are reportedly to be conducted “as offi-
cers’ caseloads permit.” Discretion is given to District Office Commanders to sched-
ule routine inspections in an “expeditious manner,” but no specific frequency stan-
dard is currently in place.

We discussed the frequency of routine inspection work with BLCE District
Office Commanders, LEOs, and EO3s. They told us that while attempts are made
to regularly schedule routine inspections, this is often difficult because of the vol-
ume of complaints received and the need to assign available LEOs to investigate
them. Consequently, some believe there are “many licensees that may never see an
LEO.

One District Office Commander stated that he attempts to schedule routine
1inspections so that each licensee is inspected once every five years. This office has
one LEO who focuses on routine inspections. The District’s policy is to initiate
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routine inspections at newly licensed establishments or licensee transfers so that
they may use the routine inspection as a means of educating the licensees about the
state’s liquor laws and thereby increase voluntary compliance.

At another district office we visited, the Commander initiated a proactive ef-
fort to conduct routine inspections beginning during the second half of CY 2005. In
this district, a newly instituted district policy is to conduct routine inspections every
Wednesday between noon and 8:00 p.m. at licensed establishments that are not cur-
rently subject to an ongoing administrative or criminal investigation. The Com-
mander estimates that, on average, an LEO can conduct three to four routine in-
spections during an eight-hour shift, if no problems are encountered. In another
district, the Commander reported that his officers were beginning to conduct rou-
tine inspections during two eight-hour shifts each month.

From current BLCE centralized reports and records, it is not possible to de-
termine when each of the state’s 18,000 plus licensees received their last routine in-
spection. The BLCE does not have an automated system that records routine in-
spection activity for each licensee. Bureau officials concede that it is possible that
some licensees may not have received a routine inspection visit from an LEO in
many years or, possibly, not since the enforcement function was transferred to the
BLCE.

A time- and labor-intensive manual examination of paper files maintained at
each BLCE district office would be required to determine when each liquor licensee
last received a routine inspection. As an alternative to this method, we estimated
how long it would take to conduct a proactive schedule of routine inspections among
all current licensees (based on the number of routine inspections the BLCE reported
it conducted in CY 2004 and CY 2005).

During CY 2004, BLCE officers conducted 2,567 routine inspections, or 13.9
percent of all licensees. The percentage of total licensees receiving a routine inspec-
tion varied from a high of 24.9 percent in Philadelphia to a low of 6.0 percent in Wil-
liamsport. In CY 2005, BLCE officers conducted 3,058 routine inspections, or 16.6
percent of all licenses.

As shown on Table 11, the 2,567 licensees who received a routine inspection
in CY 2004 represent 13.9 percent of the total licensee population of 18,493. At this
rate, if a regular implementation schedule was maintained statewide, each licensee
would receive a routine inspection once every 7.2 years.
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Table 11

An Estimate of the Number of Years That Would Be Required for the
BLCE to Do a Routine Inspection of All Licensees
(Based on the Number of Routine Inspections in CY 2004 and CY 2005)

Number of
Routine
Inspections % of Est. Time (Yrs.) to
Conducted Total Licensees Iinspected Inspect All Licensees
District Office 2004 : 2005 | Licensees 2004 : 2005 2004 2005
Philadelphia ... 809 | 878 3,248 24.9% i 27.0% 40Years | 3.7 Years
Wilkes-Barre ... 274 ! 516 2,155 127 239 7.9 : 42
Harrisburg ....... 241 1 285 1,672 144 . 170 6.9 5 5.9
Pittsburgh........ 655 : 279 4,241 154 ! 66 6.5 15.2
Altoona............ 75 1 109 1,095 68 : 10.0 14.7 » 100
Williamsport .... 54 . 123 894 60 : 13.8 16.7 ; 7.2
Punxsutawney. 89 . 95 888 10.0 : 109 10.0 ' 9.3
Erie....ccccovvevenns 102 91 1,176 87 . 17 11.5 1 13.0
Allentown ........ 268 : _682 3,070 87 222 11.5 45
Statewide ..... 2,567 : 3,058 18,439 13.9% : 16.6% 72Years: 6.0 Years

9Calculated based on the number of licensees in 2004. The total number of licensees in 2004 was 18,374.

Source: Developed by LB&FC staff using information obtained from the BLCE.

Routine Inspection Frequency in Selected Other States. The routine inspection
is a standard regulatory and enforcement tool that is common to most, if not all,
state liquor enforcement agencies. We obtained information on this subject for a
sample of three other states.

Texas. In April 2002, an audit report on licensing and enforcement at the
Texas Alcohol Beverage Commission was released. The audit found that the Texas
Enforcement Division had an adequate system for ensuring that the majority of li-
censed establishments are inspected annually. The auditors reviewed the method
used to assign and document routine inspections and found that these methods
were sufficient to ensure that licensees are inspected regularly. In Texas, the goal
is that 70 percent of all licensed liquor establishments receive a routine inspection
each year. The audit found that about 68 percent of the licensed establishments in
Texas received a routine inspection in FY 2001.

Colorado. An August 2003 performance audit of the Colorado Liquor En-
forcement Division found that the division was investigating approximately 1,900
licensees, or about 16 percent of all license holders each year. The audit also found
that the division did not have a method for selecting those licensees that undergo a
routine inspection. As part of the Colorado audit, 11 states were contacted to de-
termine their inspection selection method. The survey found that three states use
random sampling methods, four states report inspecting all licensees each year,
and three use a “risk-based method” that targets those licensees considered at the
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highest risk to violate the law and those about whom they receive a high number of
complaints.

Because the number of officers in Colorado did not allow for each licensee to
have a routine inspection each year, the Office of the State Auditor recommended
that the division target its routine inspections towards those licensees most likely to
violate liquor laws as well as look at existing records to target those licensees who
have previous violations or have never received an inspection. They also recom-
mended that they develop a system that would ensure that all licenses receive an
inspection during a set time frame.

North Carolina. A 2005 audit of the North Carolina Division of Alcohol Law
Enforcement found that limited staff resources had reduced the frequency at which
routine inspections of licensees were being conducted. The audit report noted that
the decrease in inspection frequency increases the likelihood that establishments
are not complying with alcohol laws.

To better balance the workload, division management altered its policy on
how often each licensed establishment must receive a routine inspection to once
every two years instead of annually. This change was effective in November 2004.
North Carolina officials also report, however, that establishments that generate
numerous complaints are to be visited and inspected on a more frequent basis by
the field agents as necessary.

11. Special Occasion Permits.

Description. A Special Occasion Permit is a permit the PLCB may issue to
an “eligible entity” to allow the sales of alcoholic beverages for fund-raising pur-
poses. Examples of eligible entities include hospitals, churches, volunteer fire or
ambulance companies, bona fide sportsmen’s clubs in existence for at least ten
years, and nationally chartered veterans’ organizations.?

Any eligible entity that wishes to acquire a Special Occasion Permit must
submit a written application to the PLCB. Only one permit shall be issued to each
eligible entity per calendar year; each permit may only be used for six consecutive
or non-consecutive days.

Special Occasion Permit holders may sell alcoholic beverages during the
same hours as restaurant liquor license holders and may sell any type of alcohol for
consumption on or off the licensed premises. Holders of a Special Occasion permit
are required to give notice to the police department within the jurisdiction where
the permit will be used. Such notice is to be given at least 48 hours prior to each
use of the permit and include the date, time, and place of the impending sale of
alcoholic beverages. The permit may be used in conjunction with activities and

5Section 102 of the Liquor Code (definition of “eligible entity”) contains a complete listing of eligible entities.
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events involving other entities; however, no one other than the holder of the Special
Occasion permit may acquire a pecuniary interest in the permit.

In December 2003, the House Liquor Control Committee held a hearing on
fraud and abuse related to the use of Special Occasion Permits. During that hear-
ing, the BLCE Director told Committee members that LEOs “occasionally spot-
check events associated with these (special occasion) permits.”

Committee members, in turn, asked the BLCE Director to translate the “oc-
casionally spot-check” procedure to the number of special occasion permits actually
checked in the most recent calendar year. In responding, the BLCE stated that this
information was not available without an exhaustive search of all BLCE records for
that year and an examination of the files on every investigation and incident. The
Committee subsequently suggested that the BLCE develop a guideline on the num-
ber of spot-checks to be conducted and a means of recording and reporting the fre-
quency and outcome of such checks.

During CY 2005, the PLCB Bureau of Licensing reported issuing 1,419 spe-
cial occasion permits valid for a total of 3,752 days of authorized alcohol sales. The
Bureau is to inform the pertinent BLCE district office whenever any special occa-
sion permits are issued so that LEOs may be scheduled to monitor such events. The
decision on whether or not a spot-check will be conducted is reportedly based on the
licensee’s history, location, notoriety of the event, and staff availability. BLCE staff
contend, however, that timeliness of notification of special occasion permits from the
PLCB is sometimes problematic.

Special Occasion Permit Monitoring Activity. The BLCE does not maintain
summary records of enforcement activities related to special occasion permits. Ac-
cording to Bureau officials, visits to locations where special occasion permit holders
are operating may periodically occur, but such activity is at the discretion of the
District Office Commanders and EO3s.

Under the Bureau’s current recordkeeping system, such actions would proba-
bly be recorded under “licensed investigations,” or “administrative investigations.”
As such, a time-consuming search of paper files would be required to identify the
number and outcome of any special occasion permit checks that may have occurred
in a given time period.

12. University/College Underage Drinking Enforcement Program.
Description. The University/College Underage Drinking Enforcement Pro-

gram was initiated to increase the enforcement of underage drinking laws. Its pur-
pose is to target large, planned gatherings of minors consuming alcoholic beverages
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that coincide with social events on university/college campuses. As a specific type of
“minor patrol,” the program’s intent is to curtail the purchase and consumption of
alcoholic beverages by minors.

BLCE efforts concentrate on university/college-related activities during the
entire fall semester and from mid-March to the end of the academic year. Special
attention is given to homecoming events, sports events, fraternity parties, “Greek
Week,” “Spring Fling,” and weekends prior to scheduled breaks. Additionally, warm
weather events, such as concerts and annual regional/local events, are monitored
for their potential to attract minors.

Under this program, District Office Commanders communicate with the col-
leges and universities within their districts at the start of each academic year to re-
lay the BLCE policy on underage drinking and request assistance and cooperation
from university officials in combating underage drinking. To target enforcement
efforts, the District Office Commanders obtain academic calendars and concert and
special event schedules.

In targeting specific institutions and functions for enforcement activity on
specific dates, the District Office Commander schedules as many LEOs as necessary
for the planned enforcement detail. Because the majority of these events warrant a
raid, assistance is needed from the college/university institutional police force, local
law enforcement, and pertinent PSP stations.

Table 12 below presents statistical data on this program for the period 2001
through 2005. In some cases, the data presented on the table is a subset of data
contained in Table 8 in the “Minor Patrols” section.

Table 12

College/University Underage Drinking Enforcement Program

2001 2002 2003 2004 2005
#ofRaids......c..ccceveeeennenn. 139 152 172 85 162
# of Arrests —6308........... 663 355 428 366 833
# of Arrests-Furnishings.... 47 24 29 38 28
# of Other Arrests.............. 66 190 85 49 139

Source: Developed by LB&FC staff using BLCE activity reports.
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13. Worthless Check Investigations.

Description. Although they have no relationship to public health and safety,
BLCE efforts to investigate bad checks® written by liquor licensees consume an in-
ordinate amount of the Bureau’s enforcement time and resources. Two sections
added to the Liquor Code in 1961 mandate the Bureau’s involvement in what is es-
sentially an administrative “collection agency-type” function.

Section 493(26)7 provides that it is unlawful for any retail liquor licensee, re-
tail dispenser, distributor, or importing distributor to issue a worthless check. Any
licensee who receives a worthless check in payment must notify (by certified mail)
the person who wrote the worthless check that it is in fact worthless. This notifica-
tion must occur within five days of receiving notification from the bank that it is
worthless.

Section 496 provides that any licensee who receives a worthless check must
notify the LCB within 20 days of receiving notice that the check didn’t clear the
bank. The notification process for reporting “dishonored instruments” (i.e., worth-
less checks) must be done in the manner that the Board directs in regulation. The
regulation provides that notification must be made to the Board by letter through
the U.S. mail, addressed to the Investigative Unit of the LCB. A separate letter
must be submitted for each dishonored instrument.

The PLCB, in turn, informs the BLCE when such “NSF” notifications are re-
ceived. For example, the BLCE would be notified when a “Restaurant” licensee
(Type R) writes a bad check to a “Distributor” licensee (Type D) for the purchase of
beer to be sold at the restaurant. Because the issuance of a worthless check is a vio-
lation of the Liquor Code, the BLCE is required to investigate. BLCE officers are to
use the Dishonored Instrument Schedule (Form LCE-4) to investigate all instances
of checks being written by a licensee for the purchase of liquor, alcohol, or malt or
brewed beverages that are returned by the financial institution due to insufficient
or unavailable funds.

Worthless Check Investigation Activity. Although it is a primary BLCE ac-
tivity, daily activity logs and statistical reports do not routinely record information
on the number of “not sufficient funds” (NSF) or worthless check investigations that
are conducted. The assumption is that these activities are recorded under the gen-
eral heading “investigations.”

6In BL.CE operations, bad checks are also referred to as “not sufficient funds (NSF)” checks, worthless checks,
and dishonored instruments.

"Section 493(2) currently provides that it is unlawful for an importing distributor or distributor to accept cash
for payment of any malt or brewed beverages from any licensee. However, such licensees may accept money
orders, cashiers’ checks, or other forms of payment that are authorized by the Board. This clause was added by
Act 2004-239.
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Data is available from other bureau sources, however. This information
shows that the PLCB made a total of 1,667 worthless check referrals to BLCE in CY
2004. The BLCE subsequently issued 429 citations8 for the issuance of worthless
checks, more than any other violation cited during CY 2004. During CY 2005, the
BLCE issued a total of 601 citations for bad checks again making this the number
one violation cited by the BLCE.

Many BLCE officers with whom we spoke question having LEOs function as
“bill collectors.” One officer stated as follows regarding this function in his district
office:

We process hundreds of these a year, and approximately 70 or 80 wind
up being violations. Numerous man-hours are expended processing
these, and the net result is usually a $50 fine. The community at large
will most likely never hear about these cases. I think the Common-
wealth would be better served to allow these cases to be solved through
the civil system, and free up enforcement officers’ valuable time for
more serious matters.

While the Bureau’s time and activity reporting system does not account for LEO
hours spent on worthless check investigations, both the management staff as well
as the Liquor Enforcement Officers believe that this activity consumes considerable
time and resources that could be better spent on more serious violations and inves-
tigations.

14. Other Activities and Involvement With Related Agencies and Stake-
holder Groups

There are a number of additional miscellaneous enforcement related activi-
ties and services in which the BLCE is engaged.

Licensee Seminars. Licensee seminars are sessions the PLCB and BLCE
jointly present for liquor licensees. Their purpose is to provide information and up-
dates on laws and regulations to liquor licensees in order to assist them in operating
their business in a more effective manner.

The BLCE does not maintain a record of the number of seminars in which
they are involved with the PLCB, and there is no provision in the Daily Activity Re-
port process for LEOs to record their participation.

8If the violation is a first time violation by the purchaser, and if the check is subsequently honored by the bank
within ten days from the date it was issued, the BLCE is required to issue an administrative warning in lieu of
a citation.

48



Representatives of both organizations typically hold a general session with
remarks at these seminars. Workshops are then held on such topics as: Club Op-
eration, Operating Problems and Violations and Preventing Illegal Sales. An
enlisted member of the Bureau, an LEO, an Enforcement Officer 3 (usually from the
nearest district office) and a representative of the Pennsylvania Liquor Control
Board sit on the panel at each workshop. The PLCB’s Director of Alcohol Education
schedules and coordinates these sessions.

Local Police Departments. The BLCE interacts and works with local police
agencies during the course of minor patrols, border patrols, and the University/
College Underage Drinking Enforcement Program. They also work with local police
in regard to any illegal activities for which local police department assistance is
needed.

Nuisance Bar Task Forces. Nuisance bar task forces remain very active as
prime enforcement coordination entities in Philadelphia and Pittsburgh. Additional
task forces are variably spread across the state. These task forces serve as intelli-
gence gathering/sharing and targeted enforcement entities. The task forces facili-
tate the gathering of information that may eventually lead to an establishment be-
ing classified as a “nuisance”; although such a determination requires an excessive
amount of accumulated violations and complaints. The process is expedited by pre-
senting and sharing information and intelligence with the local district attorney’s
office. However, the BLCE Director of Operations cautioned that the process of ac-
tually closing an establishment under section 611 of the Liquor Code can take many
years.

BLCE personnel are assigned to both the Philadelphia and Pittsburgh task
forces. BLCE does not direct these task forces, but is an equal partner with other
agencies and groups that participate. BLCE'’s expertise and services are provided
when needed and useful, but BLCE does not dictate the process. Both task forces
are very active. The Philadelphia District Office Commander and an LEO are as-
signed to the Philadelphia Task Force; an experienced LEO is assigned to the Pitts-
burgh Task Force.

When successful, nuisance bar task forces work cooperatively with other law
enforcement entities to gather undercover intelligence, work with the district attor-
ney’s office to procure a search warrant, and execute raids on suspected speakeas-
ies. Much of the time, close contacts are made with local law enforcement; so that
upon learning of potential speakeasies, BLCE is among the first to be contacted. A
recent raid on a ‘speakeasy’ in Lancaster is an example of a successful cooperative
approach in which the plan was initiated by the local police department and the
BLCE was brought in to help implement the execution of the raid. As a result of
this experience, continued cooperative efforts with the Lancaster Police Department
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will be enhanced. Similar arrangements are also in effect with the cities of Read-
ing, York, and Allentown/Bethlehem.

Membership in the nuisance bar task force is reportedly open to all who have
an interest in nuisance bar abatement. The BLCE Director of Operations indicated
that many “local issues” such as local law enforcement not being familiar with
BLCE’s functions or politicians in disagreement may potentially slow down the nui-
sance bar identification and adjudication process. There is also somewhat of a split
between the PLCB and BLCE’s definitions and approach to dealing with nuisance
bars. The PLCB approaches nuisance bars from the perspective of potential license
revocation. In the past there was reportedly some disconnect between PLCB and
BLCE concerning their separate approaches to the nuisance bar issue. BLCE offi-
cials believe that more deliberate and frequent communication between the agen-
cies on this issue has improved their respective efforts.

Pennsylvania Liquor Control Board. The BLCE also interacts with the
PLCB. For example:

1. Nuisance Bar Program — See “Nuisance Establishment/Bar Program” (#9).
2. Alcohol Education — see “Choices Program” (#3).

3. Monthly Meetings — The Director of the BLCE as well as the two BLCE
Division Directors meet monthly with PLCB staff, including the Chief
Counsel and legal staff, the Director of Licensing, and the Director of Edu-
cation to discuss all pertinent issues. BLCE also meets with pertinent
PLCB staff when specific issues or events necessitate. The Director of Li-
censing at the PLCB stated that the two agencies have a very good rela-
tionship and that they maintain open lines of communication.

Stakeholder Groups. Pennsylvania Against Underage Drinking (PAUD) is a
coalition comprised of a number of organizations, including the BLCE. It was de-
veloped through a grant from the Robert Wood Johnson Foundation and has repre-
sentatives from more than 450 businesses, community groups, and state organiza-
tions, as well as many youth members.

The Director of the BLCE serves as a member of the PAUD Steering Commit-
tee. The Director of the BLCE Division of Operations is a member of the Public Pol-
icy and Enforcement Committee, and the Director of the BLCE Division of Admini-
stration is a member of the Public Information and Media Committee.

Among PAUD’s projects are: pending legislation to require key tagging (for-
merly known as key registration) and compliance checks for licensees, creation of a
newsletter to report on general underage drinking issues, and research and statis-
tics. PAUD also participates in the Enforcing the Underage Drinking Laws Pro-
gram and assists in various projects and conferences.
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The BLCE has similar types of involvement with Mothers Against Drunk
Driving (MADD) and Students Against Drunk Driving (SADD).

Stills. Investigations of the unlawful manufacture, production, or distillation
of liquor or alcohol are commonly referred to as “still” investigations. Upon suffi-
cient probable cause, seizure and criminal proceedings may be initiated. Most
commonly, when conducting these types of investigations, the following charges
would also apply: (1) possession or transportation of alcohol or liquor unlawfully
acquired; and (2) keeping and exposing liquor for sale or sale without a license.
While LEOs are reportedly trained in the detection of alcohol stills, this is a low pri-
ority enforcement activity with relatively few cases.

C. Violations Most Frequently Cited by the BLCE

BLCE Liquor Enforcement Officers issue both administrative and criminal
citations. Violations of the Liquor Code (Title 47), PLCB Regulations (Title 40), and
the Pennsylvania Crimes Code (Title 18) are primarily handled as administrative
violations by BLCE. Although the Bureau handles most violations encountered
administratively, the Bureau can proceed criminally against an individual for viola-
tions of the Crimes Code and certain sections (Article 4) of the Liquor Code. Exhibit
5 provides a comprehensive listing of more than 80 violations for which LEOs can
issue citations (either administrative or criminal).

Administrative violations involve the issuance of a citation against the liquor
licensee for a violation of the Liquor Code or Title 40. Administrative violations are
prosecuted by an attorney representing the State Police in an administrative hear-
ing held before an Administrative Law Judge who decides if there is enough evi-
dence to prove that the violations charged did occur.

Criminal violations involve the arrest of an individual for a violation of
criminal law. Criminal prosecutions are prosecuted in the court of common pleas by
the district attorney of the appropriate county for a violation of the Crimes Code
and certain sections of the Liquor Code. If the State Police initiates criminal prose-
cution against the violator in the court of common pleas, the penalties imposed may
be Accelerated Rehabilitative Disposition (ARD), fines, incarceration, or a combina-
tion thereof, if convicted. Such conviction could also lead to an administrative cita-
tion and the removal or revocation of the involved liquor license.

Licensees can be held accountable for any actions of their employees, man-
agement, or persons acting as their agents. Violations do not have to be physically
committed by the licensee or corporate officers. In most situations, the act of one of
the mentioned persons is enough to warrant citation, arrest, and prosecution for the
alleged violation.
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Enhanced Penalty Violations

The Liquor Code creates two categories of administrative violations some-
times referred to as “enhanced” and “non-enhanced” penalty violations. The concept
of “enhanced violations” refers to those violations carved out by Section 471(b) of the
Liquor Code for the imposition of higher fines. Section 471 does not use the term
“enhanced penalty violation” but simply imposes higher penalties for certain viola-
tions. Non-enhanced violations receive a potential fine of $50 to $1,000. Enhanced
violations receive potential fines of $1,000 to $5,000. Also under Section 471, there
1s no automatic supersedeas for those same “enhanced” violations. Exhibit 6 lists
violations of the Liquor Code which have enhanced penalties attached to them.

Exhibit 6
“Enhanced Penalty Violations” as Established in the PA Liquor Code

Sections 471 of the Liquor Code imposes higher penalties for violations of the following sections
related to:

sales to minors and visibly intoxicated individuals, section 493(1);

lewd, immoral, or improper entertainment, section 493(10);

permitting undesirable persons or minors to frequent premises, section 493(14);
furnishing liquor at unlawful hours, section 493(16);

refusing inspection, section 493(21);

public nuisances, section 611;

the sale or purchase of a controlled substance or drug paraphernalia, section
493(31);

prostitution and related offenses committed by the owner or operator of the li-
censed premises or an agent thereof if the violation occurs at the licensed prem-
ises, 18 Pa. C.S. § 5902; and

9. corruption of minors committed by the owner or operator of the licensed premises
or an agent thereof if the violation occurs at the licenses premises, 18 Pa. C.S §
6301; and crimes and offenses if the violation is graded as a felony, 18 Pa. C.S.

NoOokRWON=

®

Source: Pennsylvania Liquor Code.

Processing Administrative Violations

The process for enforcing administrative violations is set forth in the Liquor
Code and the BLCE’s Procedures Manual.

Once there is an alleged violation of the Liquor Code for which an adminis-
trative citation can be issued, an LEO investigation into the matter begins and the
one year statute of limitations begins. Within 30 days of the completion of the in-
vestigation, a notice of violation (NOV) is prepared and sent by the LEO if war-
ranted (or a letter of warning may be issued). The BLCE’s Report Examination
Unit then checks the content of the NOV and prepares the administrative citation,
which must be issued within one year of the date of the alleged violation. The
original citation is sent by certified mail to the licensee who then has the option

of filing a “waiver” of the administrative hearing process, which amounts to an
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admission of guilt on the alleged violations. If no waiver is filed, the case proceeds
to the hearing process, which results in adjudication on the matter by the Office of
Administrative Law Judge (OALdJ).

Once either a waiver has been filed by the licensee or the OALJ issues an ad-
judication, a penalty is imposed against the licensee by the OALJ. A licensee or the
BLCE then may have further review of the matter through the processes of recon-
sideration by the OALJ and then appeal to the PLCB. A final decision by the PLCB
on an administrative violation may then be appealed to the court of common pleas,
where the matter receives a de novo? hearing and decision. The case is eventually
closed after options are exhausted for appeals to the Commonwealth and Supreme
Courts.

Statistical Data on Violations

Based on BLCE statistical data, the largest single violation category for
which liquor licensees were cited in CY 2004 was for issuing bad checks (referred to
as “issued bad checks in payment for purchase of malt or brewed beverages).” (See
Table 13.) This is considered to be a minor, or “de minimus violation.” Only two of
the top ten 2004 citations are in the enhanced penalty category. These are permit-
ting the sale of liquor and/or malt or brewed beverages to a minor and permitting
minors to frequent a licensed establishment.

In CY 2005, “issuing bad checks in payment for the purchase of malt or
brewed beverages” was again the citation most frequently issued by the BLCE. As
shown in Table 13, again only two of the top ten violations cited in 2005 were for
enhanced penalty violations.

Tables 14 and 15 provide breakdowns of the most frequently cited violations
by individual BLCE District Office.

9A “de novo” hearing is one in which the court hears the matter as a court of original, and not appellate, juris-
diction. Generally, a new hearing, or heard as if for the first time.
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Table 13

Classification of the Top Ten BLCE Citations,
by Enhanced and Non-Enhanced Penalty Status

(CY 2004)
Enhanced Penalty Non-Enhanced
Top Ten BLCE Violations in 2004 Violation Penalty Violation
1. Issued bad checks in payment for purchase of malt Code Sec. 493(26)
or brewed beverages
2. Possessed or operated gambling devices or al- Code Sec. 471
lowed gambling or lottery on premises
3. Permitted sale of liquor and/or malt or brewed Code Sec. 493(1)
beverages to a minor
4. Used a loudspeaker (infout) whereby the sound Regs Sec. 5.32(a)
could be heard outside
5. Failed to have patrons vacate premises Y2z hour Code Sec. 499(a)
after closing time
6. Sales to nonmembers Code Secs. 401(b);
406(a)(1); and 442(a)
7. Operated a license establishment without a valid Code Sec 437 and
health permit or license Reg Sec. 5.41(a)
8. Permitted patrons to remove alcoholic beverages Code Sec. 499(a)
2 hour after closing time
9. Permitted minors to frequent Code Sec. 493(14)
10. Not a bona fide restaurant, insufficient food, uten- Code Sec. 102
sils, seating
(CY 2005)
Enhanced Penaity Non-Enhanced
Top Ten BLCE Violations in 2005 Violation Penalty Violation
1. Issued bad checks in payment for purchase of malt Code Sec. 493(26)
or brewed beverages
2. Permitted sale of liquor and/or malt or brewed Code Sec. 493(1)
beverages to a minor
3. Possessed or operated gambling devices or al- Code Sec. 471
lowed gambling or lottery on premises
4. Used a loudspeaker (in/out) whereby the sound Regs Sec. 5.32(a)
could be heard outside
5. Failed to have patrons vacate premises ¥z hour Code Sec. 499(a)
after closing time
6. Sold, furnished, gave, or permitted sale, furnishing Sec. 493(1)
giving of alcoholic beverages to visibly intoxicated
persons
7. Permitted patrons to remove alcoholic beverages Code Sec. 499(a)
Y2 hour after closing time
8. Operated a license establishment without a valid Code Sec 437 and
health permit or license Reg Sec. 5.41(a)
9. Not a bona fide restaurant, insufficient food, uten- Code Sec. 102
sils, seating
10. Sales to nonmembers Code Secs. 401(b);
406(a)(1); and 442(a)

Source: Developed by LB&FC staff based on PA Liquor Code definitions and statistical data obtained from the PA
State Police.
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IV. The Liquor Enforcement Officer (LEO) Position

A. The Composition of the LEO Workforce

The data on Table 16 below shows there is a significant under-representation
of minorities and women in the LEO workforce.

Table 16
Racial and Gender Composition of the LEO Workforce
(As of January 2006)
EO3 LEO
Male Female Male Female

Black ............... 0 0 8 3
White................ 21 2 91 21
Hispanic .......... 0] 0 1 0
Other............... _0 0 _0 0

Total ............. 21 2 100 24

Source: Developed by LB&FC staff using information obtained from the Bureau of Human Resources, Pennsylvania
State Police, as of January 30, 2006.

Overall, the 124 person LEO workforce is about 90 percent white and 81 per-
cent male. The workforce, as of January 2006, included only 11 African-American
LEOs and one Hispanic officer. Of the 11 African-American LEOs, 6 were located in
one district enforcement office, while 1 African-American LEO was located in each
of five other district enforcement offices. Three offices did not have a minority offi-
cer.

Impact on BLCE Operations

The lack of diversity in the LEO workforce very likely means that many li-
censed establishments are being “under-patrolled” and many minority neighbor-
hoods are being “under-served.” During the course of the LB&FC audit, LEOs fre-
quently expressed concerns regarding the degree of gender and racial diversity
within the organization as it pertains to full enforcement of the Liquor Code.

Many current LEOs indicated that the lack of minority LEOs may hamper or
even prevent operations in establishments which are frequented primarily by
African-Americans or Hispanics. This may be of particular concern in district of-
fices with few minority LEOs. In such cases, some LEOs have reportedly encoun-
tered difficulty in preserving their undercover status following repeated visits to li-
censed establishments under investigation. The lack of bilingual LEOs has also
been a particular concern.
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For example, investigations involving speakeasies may be compromised by
the lack of minority LEOs to serve in an undercover capacity. In district offices in
which a small number of LEOs consist of minorities and/or females, some LEOs told
us they feel as if they receive an exceptionally high number of assignments due to
their ability to function in an undercover capacity in certain licensed establish-
ments.

However, one BLCE official explained that he does not feel that liquor law
enforcement work is being compromised by the lack of minority officers. If a minor-
ity LEO is needed to complete an investigation and no minority officers are avail-
able in the district office, a minority LEO from an adjacent district office may be
used for these investigations. Additionally, minority officers from local law en-
forcement agencies may occasionally be contacted to assist in speakeasy patrols at
times when a sufficient number of minority LEOs are not available. On occasions in
which a minority LEO is not available to conduct undercover investigations, the Bu-
reau may choose to conduct open inspections in an attempt to identify violations at
a particular establishment.

Minority Recruitment Efforts

The BLCE is aware of the need to diversify its workforce and has teamed
with the PSP’s Bureau of Human Resources in this effort. BLCE minority recruit-
ment initiatives provide some LEOs with an opportunity to shadow recruitment co-
ordinators. PSP currently uses a targeted recruitment approach for areas of the
state in which greater employee diversity is needed. This may involve civilian offi-
cers within BLCE or other PSP officials engaged in recruitment efforts at job fairs,
career centers, schools, and churches to attract applicants to the LEO position. Oc-
casionally, a “mentoring process” is initiated, whereby efforts are made to provide
further information and encouragement to interested individuals.

Minority recruitment efforts are particularly concentrated in neighborhood
facilities, including churches and community centers in urban areas. PSP officials
indicated that recruitment efforts are not conducted in high schools primarily due to
the desire to avoid the appearance of advertising a position in which alcohol is con-
sumed as a prime component of the position. BLCE has also been in consultation
with state legislators and community leaders in areas with high concentration of
minorities to increase community awareness of employment opportunities with

BLCE.

BLCE personnel report that minority candidates for the PSP Trooper position
are occasionally contacted in an attempt to attract these individuals to the LEO po-
sition. BL.CE personnel also stated that increased attempts are being made to work
with the PSP Bureau of Human Resources to increase minority recruitment efforts.
In 2004, BL.CE adopted a goal of formalizing protocols with the Bureau of Human
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Resources with respect to recruiting qualified minorities and females in “target
areas.” The principal objective of this goal was to participate in at least one recruit-
ing activity per quarter.

The BLCE is also involved in the PSP’s Minority Community Officer (MCO)
Program. Through this program, efforts are made to identify eligible LEO candi-
dates who may possess abilities conducive to working in areas which are highly di-
verse culturally, ethnically, and racially. Twice between 2001 and 2005, PSP’s Bu-
reau of Human Resources has developed MCO exams.

When BLCE determines the need for an MCO exam, every individual listed
on the current LEO eligibility list is invited to take the exam. Those on the LEO
eligibility list have satisfactorily completed both the written and oral qualifying ex-
aminations administered by BLCE. The MCO exam is open to both eligible minor-
ity and non-minority LEO candidates.

The MCO exam has three components:

1. Oral Examination: Test-takers are presented with six questions involving
“real world” scenarios representative of common situations encountered by
LEOs serving in predominantly-minority communities. The evaluation is
based on the adequacy of the test-takers’ response to the scenarios.

2. Written Examination: This coinponent gauges test-takers’ ability to iden-
tify common “street slang.”

3. Spanish Fluency Exam: This is an optional, oral component testing a
candidate’s degree of Spanish language fluency.

Candidates with the top 25 scores are invited to the physical fitness phase of
the LEO qualification process. Candidates with the top five scores who complete
the remainder of the application process successfully are offered appointments to
the next LEO trainee class.

Despite these special efforts, the BLCE has not been successful in making an
appreciable gain in the number of minority and female officers on the force. Minor-
ity representation in LEO trainee classes has varied between the eighth and four-
teenth trainee classes. Generally, minority representation has remained very low.
The highest number of minorities in an LEO trainee class was 10 in the eleventh
trainee class which commenced in October 2002.

The current LEO trainee class commenced on January 3, 2006, with a total of

12 appointments. This class included two minority male appointments and no mi-
nority female appointments.
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The Director of the BLCE frequently consults with the PSP’s Bureau of Hu-
man Resources to determine the need to hold an MCO exam. Following the most
recent MCO exam administered in 2005, BLCE officials indicated that only two of
the 25 trainees who passed the MCO exam successfully completed the background
check process. These two individuals were then offered appointments in the LEO
training class which commenced on January 3, 2006.1

B. LEO Separations and Length of Service
The Liquor Enforcement Office (LEO) Complement

January 2006 Complement Level. The Bureau of Liquor Control Enforce-
ment (BLCE) has an authorized complement of 164 enforcement officer positions, of
which 24 are supervisory Enforcement Officer 3 (EO3) classifications. As shown on
Table 17, as of January 30, 2006, all but one of the EO3 positions were filled, but
there were 16 vacancies in the Law Enforcement Officer (LEO) ranks: five vacan-
cies in the Allentown District Office, three vacancies each in the Philadelphia and
Williamsport District Enforcement Offices and one each in the Altoona, Erie, Har-
risburg, Punxsutawney, and Wilkes-Barre District Offices.

Table 17

Filled and Vacant Liquor
Enforcement Officer Positions, by BLCE District
(As of January 30, 2006)

EQ3 Positions : LEO Positions
District Office Filled Vacant Filled Vacant

Philadelphia.................... 4 0 24 3
Wilkes-Barre.................... 2 0 14 1
Harrisburg .........ccoceeenenee. 2 0 12 1
Pittsburgh ..........ccoooveeiinl 4 0 32 0
Altoona...........ccovvueeeeinnnnn. 2 0 7 1
Williamsport..................... 2 0 4 3
Punxsutawney................. 2 0 6 1
Eri€.ieeci e 2 0 8 1
Allentown........................ 2 1 A7 5

Total®......ooovvvveiieeeeenn 23 1 124 16

AIncludes one filled EO3 position in the Compliance, Auditing and Gambling Unit (C.A.G.E.) at the BLCE Headquar-
ters in Harrisburg.

Source: Developed by LB&FC staff based on information obtained from the Bureau of Human Resources, Pennsyl-
vania State Police, as of January 30, 2006.

INote: This class graduated in April 2006 with ten LEO trainee graduates, two of whom are minorities. Be-
cause additional LEO vacancies have occurred and other vacancies were not filled with the most recent gradu-
ates, the State Police plans to begin another training class in July 2006.
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Liquor Enforcement Officer Separations. Historically, the BLCE has had
difficulty maintaining its LEO force at full authorized strength. For example, as
Table 18 shows, between January 1995 and January 2006, the number of vacancies
in the LEO position varied substantially from as low as two to as high as 30.

The measures of employee length-of-service and employee separations are
closely related. Both concepts are measures of a work group’s employment stability.
Turnover, or separation rates in particular, are also often used as relative indicators
of employee morale.

Employee turnover among the LEOs has been problematic. We examined the
number of LEOs employed and the number of LEO vacancies from January 1995
through January 2006, based on periodic (generally quarterly) complement reports
available for each of the years. Exhibit 7 displays the employment trend in LEOs.
The exhibit shows that the overall employee authorized complement for LEOs was
relatively stable throughout the period, generally ranging from about 139 to 144
during most of the period. However, the number of LEOs actually employed during
this period ranged from as low as 112 (in January 2003) to as high as 140 (January "
2001). The fewest number of vacancies in the LEO position was two, as recorded in "
October 1995. However, the number of vacancies was as high as 30 in January
2003. The average number of reported LEO vacancies during this entire period is
calculated to be about 15, or about 11 percent of the authorized complement. The
rate of employee attrition during some years is noteworthy. For example, 138 LEOs
were employed by BLCE in February 1996. By August, the number dropped to 130,
and continued to decline each quarter until reaching 116 in April 1998.

Exhibit 7

LEO Authorized and Filled Positions
(January 1995 Through January 1996)
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Source: Developed by LB&FC staff using information obtained from the Bureau of Human Resources, PA State Po-
lice.
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Table 18

The Pattern of Filled and Vacant Liquor Enforcement Officer Positions
(January 1995 Through January 2006)

Liquor Enforcement Officers Enforcement Officers 3s
Authorized : Filled Vacant | Authorized Filled Vacant
January ........ 141 Coo132 9 18 : 18 0
APTil .o 141 L1130 ¢ 11 18 E 18 0
1995 | July...ooooeeeeenes 141 1 120 | 12 18 | 18 I 0
October ........ 141 P139 2 18 i 18 0
February....... 141 i 138 | 3 18 E 18 0
1996 | June............. 139 ¢ 131 | 8 20 { 20 i 0
August.......... 139 v 130 9 20 : 20 ' 0
January ........ 139 | 126 | 13 20 ¢ 20 | 0
FN T D 139 | 125 . 14 20 ¢ 20 0
1997 | July oo, 139 {1 124 i 15 20 ¢ 20 i 0
October ........ 139 L 121 1 18 20 P20 0
January ........ 139 o120 19 20 : 20 ' 0
APTil .o 139 : 116 @ 23 20 P20 0
1998 | July..oooooeeeeeee. 138 | 125 | 14 20 i 20 i 0
October ........ 139 1 123 ! 16 20 ¢ 20 0
January ........ 139 ¢ 120 {19 20 ¢ 20 i 0
ATl covoveieans 140 . 131 9 20 . 20 0
1999 | July .o 139 i 128 11 20 19 i1
October ........ 139 L 124 ¢ 15 20 P20 0
February....... 137 | 122 | 15 21 1 21 i 0
April .............. 138 119 19 21 P21 0
2000 1 guly.............. 138 | 118 | 20 21 7 21 0
Qctober ........ 143 CoMT7 26 21 i 20 ; 1
January ........ 143 P 140 ¢ 3 21 : 20 1
April .............. 143 L 134 9 21 L20 1
2001 | Guly.eeeen. 144 1 131 | 13 21 L 21 4 o0
November..... 146 136 @ 10 21 E 20 ! 1
January ....... 144 1 133 1 11 21 1 21 i1 0
Aptil ... 144 1 130 14 21 P21 0
2002 | gyly .. 144 125 : 19 21 ¢ 21 1 0
October ........ 144 1 119 | 25 21 P20 1
January ... 142 112 1 30 24 1 24 0
APTil v 142 P 129 13 24 r 23 1
2003 | Guly............... 142 1 121 1 21 24 | 24 0
October ........ 142 o120 0 22 24 : 24 0
January ........ 142 © 119 23 24 P23 1
APFil oo 142 | 115 | 27 24 i 24 0
2004 | guly............. 143 1 133 | 10 24 121 3
October ........ 140 ¢ 126 | 14 24 1 24 0
January ........ 140 o122 18 24 : 24 ' 0
April ... 140 ¢ 119 ¢ 21 24 1 24 0
2005 | July .o 140 . 131 [ 9 24 i 24 i 0
September.... 140 1 132 8 24 1 24 0
2006 | January ........ 140 i 124 16 24 : 23 1

Source: Developed by LB&FC staff based on periodic (generally quarterly) BLCE personnel complement reports
obtained from the Bureau of Human Resources, PA State Police.
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An analysis of separations between FY 1998-99 through FY 2004-05 shows
that a total of 92 LEOs terminated employment from BLCE. During this period,
114 LEOs were hired following graduation from an LEO training class. As of
September 2005, 132 LEOs were employed and 8 vacancies existed; however, within

four months the number of vacancies doubled to 16 with only 124 LEO positions
filled.

We examined LEO “separation” rates as presented in the Governor’s Annual
Work Force Report from FY 2000-01 through FY 2004-05. The Work Force Report
defines a separation as “the ending of a person’s Commonwealth employment; does
not refer to transfers to other state agencies.” The Office of Administration defines
the three types of “turnover” as voluntary, involuntary, and retirement. This
roughly corresponds to the separation rate classifications of retirement, resigna-
tions, and other separations shown on the table below. The Office of Administration
does not provide an explicit definition of “turnover” in the Work Force report or in
its statement of “HR metrics.”

Table 19 shows the actual number of separations from employment that took
place in the LEO workforce from FY 2000-01 through FY 2004-05. As shown, the
majority of the separations occurred as a result of retirement.

Table 19

Separation Rates of Liquor Enforcement Officers
(FY 2000-01 Through FY 2004-05)

Fiscal
Year Retirements Resignations Other Separations  Total Separations = Commonwealth
Number Percent Number Percent Number Percent Number percent?  Total Percent

2000-01.. 1 5.6% 4 2.0% 2 1.0% 17 8.7% 4.9%
2001-02 .. 6 5.0 4 3.3 3 25 13 10.8 7.1
2002-03.. 10 8.8 4 35 2 1.8 16 14.0 8.1
2003-04.. 10 7.6 2 15 2 15 14 10.7 10.6
2004-05 .. 4 3.1 5 3.9 1 0.8 10 7.8 8.5

aThe separation rate is defined as the proportion that terminations are to overall employment. The total number of
yearly terminations is divided by the total number of employees.

Source: Developed by LB&FC staff based on Governor’'s Annual Work Force Report, Table 26, 2002 through 2006.

LEO Length of Service

Using personnel information from the month of April 2005, we reviewed the
length of service of the 121 LEOs employed during that month and found that al-
most half had less than five years of service with the agency. In fact, more than one
in five LEOs (20.7 percent) had been with the agency for only 15 months as of that
date.
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Table 20 below shows a breakdown of the 121 LEOs by years of service. As
shown, 14 LEOs (11.6 percent) had 20 or more years with BLCE and 50 LEOs (41.3
percent) had service with the agency ranging from five to 19 years. However, 57
LEOs (47.1 percent) had less than five years. A further breakdown of the length of
service for the 57 LEOs (see Table 21) shows that 25 (20.7 percent of the total) had
been with the agency for one year.

Since April 2005, a new class of LEOs had entered the complement, increas-
ing the number of LEOs to 132. Consequently, the relative percentage of LEOs
with less than five years of service would also have necessarily increased.

Table 20

Length of Service Distribution for Liquor Enforcement Officers
(As of April 2005)

No. of Percent
Length of Service LEOs Total
40 orf more years .......c.c.ccuee... 1 0.8%
35-39 . 0 0.0
30-34 ..o 3 2.5
25-29 o 7 58
20-24 ..o 3 2.5
1519 e 12 9.9
1014 oo 20 16.5
B9 s 18 14.9
O-4 oo 57 47 1
Total..oooeeeeeeieeeieeiceeeeeen, 121 100.0%

Source: Developed by LB&FC staff using information obtained from the Seniority Report for Liquor Enforcement Offi-
cers, dated April 19, 2005, Pennsylvania State Police, BLCE.

Table 21

The Number of LEOs With Less Than Five Years of Service
(As of April 2005)

No. of Percent
Length of Service LEOs Percent Total
FourYears ....coooovvivieerieeinnnnn. 13 22.8%
Three Years ....ccc.cccoeevvvueneeen.. 7 12.2
Two Years.....ccooceeeevevevnneenennns 12 21.1
One Year.....ooooooeeceeveececnnnines 25 43.9
Total ...coovvveeeiieeieieeeeeeies 57 100.0%

Source: Developed by LB&FC staff using information obtained from the Seniority Report for Liquor Enforcement Offi-
cers, dated April 19, 2005, Pennsylvania State Police, BLCE.
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We also examined the length of service for EO3s employed with the BLCE.
In this case, we found that over 54 percent of the EO3s had been with the agency
between 10 and 20 years and that 27 percent ranged from between 20 and 30 years
of service. This breakdown is shown on Table 22.

Table 22

Length of Service Distribution for Enforcement Officer 3s
(As of April 2005)

Length of No. of Percent

Service EO3s Total

40 or more years ................. 0 0.0%
35-39. e 0 0.0
30-34....oiiieces 2 0.9
2529 3 13.6
20-24......coi e, 3 13.6
15-19. i, 7 31.8
10-14 . i, 5 227
S SO 2 0.9
O0-4. e _0 0.0

Total..ooooeeeii e 22 100.0%

Source: Developed by LB&FC staff using information obtained from the Seniority Report for Enforcement Officer 3s,
dated April 19, 2005, Pennsylvania State Police, BLCE.

The Pennsylvania State Police (PSP) Enlisted Complement

January 2006 Complement Level. State law authorizes the State Police
Commissioner to assign State Police officers to “such supervisory and other capaci-
ties in the enforcement bureau as he deems necessary.”2 As of January 30, 2006,
the BLCE complement included a total of 17 enlisted State Police personnel. (See
Table 23.)

A major heads the bureau and is assisted by two captains who serve as the
Director of Operations and Director of Administration at the BLCE headquarters in
Harrisburg. In the field, three lieutenants function as central, eastern, and western
section commanders, and nine sergeants act as district office commanders. At the
headquarters, two additional State Troopers, a corporal and a trooper, staff the
Compliance, Auditing, and Gambling Enforcement (C.A.G.E.) unit.

2These positions are counted against the 4,310 member statutory cap on the size of the State Trooper force.
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Table 23
State Police Enlisted Positions in the BLCE

Position Rank Number

Bureau Director....................... Major 1
Director of Operations............. Captain 1
Director of Administration........ Captain 1
Section Commanders ............. Lieutenant 3
District Office Commanders.... Sergeant 9
CAGE. Unit.....ooore Corporal/Trooper 2

Total e 17

Source: Developed by LB&FC staff using information obtained from the Pennsylvania State Police.

Enlisted Turnover. When considering employee turnover, it is also appropri-
ate to examine the movement of State Police enlisted personnel in and out of the
BLCE. As discussed previously, PSP enlisted members hold managerial and super-
visory positions in the Bureau. Some Bureau enforcement officers contend that the
extent and frequency of personnel change in these positions has, in some cases, had
an adverse effect on district office operations and the morale of the enforcement offi-
cers. (See also Section IV.D.)

Table 24 represents the number of individual PSP members by rank who
have entered into assignments with the BLCE and subsequently left the Bureau.
This information pertains to the period from January 1987, or from the inception of
the BLCE, through September 2005.

Table 24

Attrition of PSP Members Assigned to the
Bureau of Liquor Control Enforcement
(1987 Through September 2005)

Rank Transferred Promoted Retired Total
Majors ......cccvvvenneee 3 2 2 7
Captains................ 6 2 5 13
Lieutenants ........... 9 1 3 13
Sergeants.............. 14 5 7 26
Corporals .............. 4 0 3 7
Troopers................ 2 3 1 6

Total................. 38 13 21 72

Source: Developed by LB&FC staff using information obtained from the Bureau of Human Resources, Pennsylvania
State Police.

At the Bureau Director level, the Bureau has had 7 majors lead the organiza-
tion over an 18-year span. This translates to an average tenure of about 2.6 years.
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Legal and Support Staff

January 2006 Complement Level. The BLCE has an authorized complement
of 71 civilian legal and support staff positions. As of January 30, 2006, this staff in-
cluded 8 attorneys, 5 legal assistants, 2 information technology generalists, 2 ad-
ministrative personnel, and 49 clerical positions. One attorney and four clerical po-
sitions were vacant at that time. (See Table 25.)

Table 25

Filled and Vacant BLCE Legal and Support Staff Positions
(As of January 30, 2006)

Legal and Support Filled Vacant
Attorneys........cccoceeeee. 8 1
Clerical (Legal).............. 5 0
IT Support......cccceeeeenee 2 0
Legal Assistants............ 5 0
Administrative................ 2 0
Clerical........cccocceeeee. 44 4

Total.....ccccvvevvrenen. 66 5

Source: Developed by LB&FC staff using information obtained from the Bureau of Human Resources, Pennsylvania
State Police.

Legal and Support Staff Turnovers. The turnover of legal and support posi-
tions within the BL.CE was not identified as an issue that currently impacts BLCE
operations.

C. LEO Enforcement Powers

This section traces the evolution of the powers and authority of the LEO posi-
tion and documents the current job functions and police powers of these enforce-
ment officers.

The Evolution of Liquor Enforcement Officer Powers

As created in 1933, the Pennsylvania Liquor Control Board (PLCB) had three
basic responsibilities: (1) operating stores to sell wine and liquor in the original
package; (2) licensing private entities to sell wine and liquor by the drink; and (3)
enforcing laws and regulations to govern traffic in alcoholic beverages. Several sub-
sequent statutes have shaped and defined the powers and authority held by BLCE
Liquor Enforcement Officers.

Act 399 of 1935. In 1935, Act 399 reenacted and amended the state’s Liquor
Control Act (the “LLCA”). The original LCA language, at Section 201(f), authorized
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the Liquor Control Board “to appoint, fix the compensation, and define the powers
and duties of such managers, officers, inspectors, clerks, and other employees as
shall be required for the operation of this act . ...” In Act 399, specifics regarding
enforcement officers were added to this provision as follows:

Such employees of the [Liquor Control Board] as are designated, “en-
forcement officers,” or “investigators,” are hereby declared to be peace
officers, and are hereby given police power and authority, throughout
the Commonwealth, to arrest on view, except in private homes, with-
out warrant, any person actually engaged in the manufacture or
transportation of, or having illegal possession of, liquor, alcohol, or
malt or brewed beverages, contrary to the provisions of this act, or any
other law of this Commonwealth. Such officers and investigators shall
have power to seize and confiscate without warrant or process, except
in private homes, any liquor, alcohol, and malt or brewed beverages so
illegally possessed, manufactured or transported, and any still, equip-
ment, materials, utensils, vehicles, boats, vessels, aircraft, or any of
them, which are being used in the manufacture or transportation of
the same. Such liquor, alcohol, malt or brewed beverages, stills,
equipment, materials, utensils, vehicles, boats, vessels or aircraft, so
seized or confiscated, shall be disposed of as hereinafter provided. (Sec-
tion 201(f) later to become Section 209)

Act 14 of 1987. Act 14 amended the LCA and created the BLCE within the
PSP and transferred enforcement functions there. In transferring enforcement
power to the BLCE, Act 14 repealed the language of Section 209 (formerly Section
201(f) quoted above) and replaced it with Section 211, which created the BLCE and
set forth the new Bureau’s and LEOs’ powers. Some concern has been raised during
this study because Act 14 no longer contained an express reference to LEOs as
“peace officers.” In reviewing the language used, the power to make arrests (within
the liquor enforcement context) and the power to seize and confiscate illegal bever-
ages as well as the related equipment, etc., was carried over into Act 14 substan-
tially unchanged. Exhibit 8 gives a brief comparison of the language used in 1935
and then in 1987. Act 14 appears to even expressly set forth additional authority
that was not included in the 1935 Act, such as to investigate and institute criminal
proceedings and to investigate and issue citations under certain circumstances.
While the express designation as a “peace officer” was removed from the statute in
1987, the actual express power and authority of the LEOs appears to be substan-
tially unchanged and even arguably increased.3

3Both prior to and after the 1987 transfer of enforcement functions to the PSP, the Pennsylvania Common-
wealth Court has found LEOs to have only limited law enforcement authority (for purposes of being deemed
“police” under Act 111. ) Moreover, an official opinion from the Pennsylvania Attorney General dated July 5,
1983, concluded, based on the pre-1987 language, that liquor enforcement officers do not possess general powers
of arrest and are, therefore, peace officers with limited police power. See, PA Attorney General, Official Opinion
No. 83-6.
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In August 1993, the House Liquor Control Committee held hearings to con-
sider expanding LEO authority to make arrests under the Crimes Code (Title 18).
During the Legislative hearings, representatives of the LEO unions addressed what
was seen as the inadequacy of proposed expansions of police power to BLCE agents
by the PSP. The LEO representative argued that LEOs should be given the same
powers under Title 18 as had been given to Game Commission and Fish and Boat
Commission WCOs.* At the time, the LEO representative saw the expansion of
LEO authority as a potential solution to the nuisance bar situation because it would
allow LEOs to effect drug arrests. Some, however, continued to question the motive
for wanting expanded powers, suggesting that the true motive was to obtain Act 111
coverage for the LEOs. Moreover, questions were raised as to constitutional issues
that may exist by giving LEOs full police powers when they currently are allowed to
undertake warrantless administrative searches.5

Act 80 of 1994. Adopted on October 4, 1994, Act 80 expanded the arrest pow-
ers of LEOs beyond violations relating to liquor laws. Under Act 80, LEOs were
given the power and authority to arrest for certain crimes observed by an LEO in
the performance of his or her duties under the Liquor Code. Additionally, LEOs
were given the power to arrest any person engaging in certain crimes committed
against the LEO or any person accompanying or assisting the LEO in the perform-
ance of duties under the Liquor Code. Act 80 also gave LEOs the power to serve
and execute warrants and to arrange for the administration of BAC tests. Act 80,
however, specifically provided that none of these new powers were to be construed
to change the status of LEOs as civilian enforcement agents for purposes of collec-
tive bargaining and the applicability of the Policemen and Firemen Collective Bar-
gaining Act, Act 1968-111.

In addition to the 1993 hearings held in deliberation over Act 80, other legis-
lative hearings have periodically been held looking at different issues pertaining to
the BLCE, including issues regarding the powers and duties of the BLCE Liquor
Enforcement Officers. The House Committee held hearings in April 1999 in re-
sponse to HB 1282’s proposed transfer of BLCE functions to the Office of Attorney
General and altering the employment status of enforcement agents from civilians to
uniformed officers with full police powers (as may be limited by the Attorney Gen-
eral.) During the 1999 hearings, the PSP stressed the need to maintain a wall of
separation between BLCE and other PSP enforcement duties, feeling that granting
full police powers to LEOs would possibly hinder full enforcement of the Liquor

“Both Game Commission WCOs and Fish & Boat Commission WCOs are given broader statutory authority to
enforce Title 18 (Crimes Code.) The Game Commission administratively limits the WCO’s exercise of police
powers through regulation, at 58 Pa. Code §131.6.

5A concern raised during the 1993 hearing was whether giving LEOs increased police powers would result in a
potential for abuse of power in that LEOs can already perform warrantless administrative searches, which
could be misused to acquire evidence of criminal violations. Generally, however, discovery of evidence of crimes
in the course of an otherwise proper administrative inspection does not render that search illegal or the admin-
istrative scheme suspect. Commonwealth v. Hudak, 710 A.2d 1213 (Pa Super. 1998).
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Code and could greatly increase time commitments needed, for example to provide
testimony in court.

In 2001, an additional hearing was held by the House Liquor Control Com-
mittee on the management and enforcement practices of the BLCE. The 2001 hear-
ings involved testimony on BLCE staffing issues and procedures, addressing in part
low morale due to a perceived lack of policy input solicited from BLCE civilian per-
sonnel. Other testimony during the 2001 hearing addressed the promotion ceiling
to first-line supervisors for civilian personnel, lack of minority representation
among LEOs, lack of binding arbitration under the union contract, and pressure to
produce minimum levels of arrests and citations.

Peace Officer Designation. During the course of this study, some persons
raised concerns over the status of LEOs as “peace officers” throughout the evolution
of the LEO position. Many LEOs believe they lost a number of powers because they
are no longer expressly designated as “peace officers.” While the Liquor Code of
1935 used the term “peace officer,” it did not define or reference another definition
of what a “peace officer” was. Black’s Law Dictionary defines a “peace officer” as “a
civil officer (such as a sheriff or police officer) appointed to maintain public tranquil-
ity and order. This term may also include a judge who hears criminal cases or an-
other public official (such as a mayor) who may be statutorily designated as a peace
officer for limited purposes.” The Pennsylvania’s Crimes Code defines a “peace offi-
cer” as follows:

Any person who by virtue of his office or public employment is vested
by law with a duty to maintain public order or make arrests for of-
fenses, whether that duty extends to all offenses or is limited to spe-
cific offenses, or any person on active State duty pursuant to Section
311 of [the Military Code of 1949]. The term “peace officer” shall also
include any member of any park police department of any county of the
third class. (See, Crimes Code provisions dealing with general princi-
ples of justification for the use of deadly force, 18 Pa. C.S.A. §501) (em-
phasis added)

Pennsylvania’s General Municipal Law defines a “law enforcement officer” to
include a “peace officer,” as defined under §501 of the Crimes Code, in paying out
death benefits for officers killed in the line of duty. In interpreting the scope of this
provision of the Municipal Law, the Pennsylvania Commonwealth Court held that a
county park police member, even though confined to a specialized law enforcement
task and limited to making sight arrests for minor offenses, is a “peace officer” for
purposes of §892 death benefits. See, Lang v. County of Delaware 490 A.2d 20 (Pa.
Cmwlth. Ct. 1985). The Commonwealth Court made clear that the question in that
case was not whether the officer came within the class of “policeman” under Act 111
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“which is interpreted to embrace police officers in the strictest sense and to exclude
those confined to making arrests for minor matters.”

Therefore, a “peace officer,” according to Pennsylvania’s Crimes Code, in-
cludes “any person who by virtue of his office or public employment is vested by law
with a duty to maintain public order or make arrests for offenses, whether that duty
extends to all offenses or is limited to specific offenses.” LEOs, accordingly, appear
to meet this test both with or without an express designation as a “peace officer” in
their enabling legislation because they have the limited authority to make arrests.
This was unchanged from 1935 through the amendments of 1987. The specific po-
lice power and authority granted to the LEOs in 1935 continued substantially un-
changed with the amendments of 1987. It is helpful also to see that the Pennsyl-
vania Commonwealth Court has never —neither before the 1987 transfer to the PSP
nor after—viewed LEOs as having anything other than a limited law enforcement
authority for purposes of being deemed “police” under Act 111. The Commonwealth
Court held that “in light of the statutorily limited powers of the LCB enforcement
officers, such persons are not ‘police’ for purposes of Act 111.” Fraternal Order of
Police v. Com. of Pa, Pa. Labor Relations Bd. 454 A.2d 686 (Pa. Cmwlth. Ct. 1983);
and see also, Fraternal Order of Police v. Pa Labor Relations Bd. 751 A.2d 726 (Pa.
Cmwlth. Ct. 2000).

Finally, Pennsylvania statutory law gives no general grant of powers and au-
thority to “peace officers” as a group that might justify such an express designation.
The term “peace officer” seems to be a general term encompassing specific officials,
such as municipal police, sheriffs, constables, etc., each of which has specific powers
and duties set forth.

LEO Job Functions and Duties

A Liquor Enforcement Officer (LEO) is a civilian employee of the BLCE.¢ As
previously described, LEOs are responsible for conducting investigations performed
through undercover operations or open inspections of licensed or unlicensed estab-
lishments. Investigations are initiated for the purpose of observing and prosecuting
administrative and criminal violations.

LEOs are required to maintain an in-depth knowledge of and adhere to (1) all
regulations, directives, policies, and procedures established by the PSP; and (2) the
Liquor Code (47 P.S.), liquor regulations (Title 40) and selected portions of the
Crimes Code (18 Pa.C.S.). Accordingly, LEOs are authorized to arrest and prose-
cute for violations of liquor laws, regulations, and applicable Crimes Code provi-
sions.

6As used within the BLCE, the reference to “enforcement officer” (EO) is a generic term which encompasses the
positions of Liquor Enforcement Officer Trainee, Liquor Enforcement Officer, and Enforcement Officer 3. The
positions’ qualifications and training requirements are summarized in Appendix D.
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LEOs are also to accept complaints, initiate investigations, conduct audits

and undercover field examinations, participate in raids, serve search warrants,
make seizures and testify at judicial proceedings and related appeals. They also
conduct border patrol investigations, participate in minor patrols, and assist the
PSP and other agencies in cooperative investigations.

As stated in the BLCE Procedures Manual, the essential job functions for the

LEO position can be categorized a follows:

investigation of establishments;
patrol;

development of action plans;
apprehension and arrest;
seizure; and

prosecution.

The specific duties and activities within each of these functional areas are shown

below:

Investigation of Establishments

Patrol

Read complaint sheet related to assignment received from supervisor in
order to obtain relevant information.

Review establishment files located in the district office to obtain relevant
information in planning an investigation.

Conduct both undercover and open enforcement investigations at retail
and wholesale licensed establishments.

Mingle with patrons in a licensed establishment under investigation.
Observe activities occurring within a licensed establishment for varying
periods to detect possible violations of liquor-related laws.

Conduct regular minor patrol details at both retail and wholesale licensed
establishments with the emphasis placed on violations of sales to minors
and visibly intoxicated persons.

Conduct routine inspections of licensed establishments and private clubs
including checking food, basic physical requirements, etc., and for viola-
tions of liquor-related laws.

Notify local authorities in an adjoining state that the Liquor Enforcement
Officer is working a border patrol in the area.

During border patrol, maintains surveillance of liquor stores in adjoining
states for persons with Pennsylvania licensed vehicles making purchases.

77



During border patrol, maintains chain of evidence by following vehicle and
stopping it after it returns to Pennsylvania in order to arrest the occu-
pants if they have in their possession out-of-state purchased alcohol
and/or malt or brewed beverages.”

Development of Action Plans

Draw layouts of the establishment including location of exits, bar, rest-
rooms, pool table, jukebox, and shape of bar to aid in planning raids or
open inspections.

Plan, coordinate, and direct raids or open inspections of establishments or
premises suspected of being in violation of liquor-related laws.

Determine the number of persons required, and assign each person’s du-
ties.

Store, label, and record evidence.

Apprehension and Arrest

Seizure

Participate in open inspections of establishments or premises suspected of
being in violation of liquor-related laws.

Lead raids or open inspections of establishments or premises suspected of
being in violation of liquor-related laws.

Arrest on view suspects for violation of liquor-related laws.

Apprehend violators.

Carry and operate, with strong and weak hand, a weapon issued by the
Department.

Subdue violators by necessary physical force.

Arrest and take into custody armed violators.

Seize beer, liquor, and other contraband including electronic poker ma-
chines, gambling paraphernalia, furniture, refrigerators, bars, and other
items used in conducting violations of liquor-related laws.

Carry seized goods up and down as many as two flights of stairs.

Carry seized goods from site of seizure to trucks.

Load and unload trucks with seized goods.

Store seized goods in secure facilities.

Search vehicles for contraband.

Search buildings for contraband.

"LEOs do not have authority to make traffic stops and must rely on a PSP Trooper or a municipal police officer
to stop a vehicle.
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Prosecution

» Take statements from witnesses and suspects related to violations of lig-
uor-related laws.

e Prepare non-traffic citations, criminal complaints, warrants, etc., using
printed forms for magisterial district judge’s signature.

e Serve subpoenas to witnesses, usually minors, required to testify at hear-
ings.

e Testify before administrative law judge in citation proceedings against li-
censee to present finding of investigation.

o Testify before magisterial district judges and other courts to present find-
ings of investigations involving violations of liquor-related laws.

Current LEO Powers and Authority

LEOs have powers and authority specifically related to liquor enforcement
and also certain powers and authority related to general law enforcement. The
BLCE Procedures Manual defines LEO “powers of arrest” as follows:

The police power and authority of the EOs is limited to offenses relat-
ing to the manufacture, possession, sale, consumption, importation,
use, storage, transportation, and delivery of liquor, alcohol, or malt or
brewed beverages. In addition, the power and authority of EOs in-
cludes specified sections of the Crimes Code, 18 Pa.C.S., delineated in
the Liquor Code, 47 P.S., which involve offenses committed against an
EQ; or which are observed during the performance of duty. Therefore,
EOs shall restrict their enforcement action to only those designated
crimes and any regulations promulgated pursuant to the Liquor Code.

Specifically Related to Liquor Law Enforcement. LEO powers and authority
specifically related to liquor law enforcement are discussed below.

LEOs have the power and duty to investigate whenever there are reasonable
grounds to believe liquor, alcohol, or malt or brewed beverages are being sold on
premises not licensed under the act. If that investigation produces evidence of the
unlawful sale of liquor, malt, or brewed beverages; or any other violation of the act,
the LEO is empowered to institute criminal proceedings.8

8Certain provisions of the Liquor Code contain criminal penalties. For example, Section 4-491 through 4-493 set
forth unlawful acts relative to liquor, alcohol, and liquor licensees; malt or brewed beverages and licensees; and
liquor, malt, and brewed beverages and licensees. Section 4-494 states that “any person who shall violate any of
the provisions of this article, except as otherwise specifically provided, shall be guilty of a misdemeanor and,
upon conviction thereof, shall be sentenced to pay a fine of not less than one hundred dollars ($100), nor more
than five hundred dollars ($500), and on failure to pay such fine, to imprisonment for not less than one month,
nor more than three months.”
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LEOs also can arrest on view, except in private homes, without a warrant (1)
any person actually engaged in the unlawful sale, importation, manufacture, or
transportation of liquor, alcohol, or malt or brewed beverages contrary to the Liquor
Code or other law; or (2) any person having unlawful possession of liquor, alcohol, or
malt or brewed beverages contrary to the Liquor Code or other law.

Pursuant to the Liquor Code, an LEO has the power to search for and to seize
(upon reasonable and probable cause without warrant or process, except in private
homes) (1) liquor, alcohol, malt, or brewed beverage unlawfully possessed, manufac-
tured, sold, imported, or transported, and (2) any of the following which are or have
been used in the unlawful manufacture, sale, importation or transportation of the
above beverages: stills, equipment, materials, utensils, vehicles, boats, vessels,
animals, aircraft, or any of them.

In the course of their duties, LEOs can also investigate and issue citations for
Liquor Code violations, laws regarding liquor, alcohol, malt, or brewed beverages,
LCB regulations, state or federal tax laws regarding liquor, alcohol, malt, or brewed
beverages committed by the licensee, his officers, servants, agents, or employees.

LEOs can serve and execute warrants and subpoenas for any of the above of-
fenses. LEOs have the power to arrange for administration of chemical tests of
breath, blood, or urine (including preliminary breath tests) to determine blood alco-
hol content or presence of controlled substances. The testing is to be done by quali-
fied personnel of a state or local police department or qualified personnel of a clini-
cal lab license and approved by the Department of Health. LEOs can confiscate any
equipment or appurtenances actually used in the commission of unlawful acts.

LEOs can also issue administrative citations against Liquor Code licensees
upon learning of any of the following situations:

— any violation of the Liquor Code;

— any violation of any state laws relating to liquor, alcohol, or malt or
brewed beverages;

— any violation of any PLCB regulations; and

— any violation of State laws or Federal laws relating to the payment of
taxes on liquor, alcohol, or malt or brewed beverages.

The above-listed situations for which administrative citations may be issued
must be perpetrated by a licensee within the scope of the Liquor Code, his officers,
servants, agents, or employees.

Specifically Related to Crimes Code Enforcement. In addition to the spe-
cific liquor law enforcement powers and authority given to the BLCE, state law also
gives LEOs certain general law enforcement authority. For example, LEOs can ar-
rest on view, except in private homes, without a warrant, any person observed (by
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the LEO while in performance of assigned duties under and pursuant to the Liquor
Code) to be in violation of the following provisions of Title 18, the Crimes Code:

— Causing or risking a catastrophe (§3302)

— Criminal mischief (§3304)

— Forgery (§4101)

— Disorderly conduct (§5503)

— Public drunkenness (§5505)

— Lotteries, etc. (§56512)

— Gambling devices, gambling, etc. (§5513)

— Pool selling and bookmaking (§5514)

— Misrepresentation of age to secure liquor, malt, or brewed beverage
(§6307)

— Purchase, consumption, possession, or transportation of liquor, malt, or
brewed beverage (§6308 )

— Representing that minor is of age (§6309 )

— Selling or furnishing liquor, malt, or brewed beverage to minors (§6310.1)

— Carrying a false ID (§6310.3)

LEOs also have authority to arrest any person engaged in the criminal of-
fenses listed below when those offenses are (1) committed against the enforcement
officer/investigator, or (2) committed against any person accompanying the offi-
cer/investigator while performing assigned duties under and pursuant to the Liquor
Code and its regulations.

— Simple assault (Crimes Code §2701)

— Aggravated assault (Crimes Code §2702)

— Reckless endangering (Crimes Code §2705)

— Terroristic threats (Crimes Code §2706 )

— Harassment and stalking (Crimes Code §2709 )
— Resisting arrest (Crimes Code §5104)

—~ Riot (Crimes Code §5501)

LEOs have the authority to serve and execute warrants and subpoenas for
any of the above offenses.

Other Basis of Enforcement. LEOs have authority to issue an administra-
tive citation for “any other sufficient cause shown.” The courts have interpreted
this to mean that violations of other statutes can provide a basis for administrative
action. These statutes include, but are not limited to, the following:

— Crimes Code (Title 18): The most common offenses include illegal gam-
bling; licensees or employees interfering with an officer in the perform-
ance of their duties; patrons or entertainers involved in lewd, immoral, or
improper entertainment or conduct; and disorderly conduct.
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— Malt Beverage Tax Law (Title 72): provides that it is unlawful for any
person to transport into the state containers of malt or brewed beverages
without the payment of tax.

— The Controlled Substance, Drug, Device and Cosmetic Act (Title 35):
Trafficking in controlled substances or possession or use of controlled sub-
stances in a licensed establishment by a licensee, employees, and or pa-
trons will subject the licensee to administrative action.

— Local Option Small Games of Chance Act (Title 10): Qualifying club licen-
sees, as defined by §102 of the Liquor Code, are permitted to operate small
games of chance on the licensed premises upon obtaining a permit from
the county treasurer. Club licensees who violate any of the provisions of
this act are subject to administrative action by the BLCE.

— Pennsylvania Human Relations Act (Title 43): Discriminatory practices

by liquor licensees, such as conducting ladies’ night or refusing admission
of an individual due to race or gender can be the basis for administrative
action.

Areas in Which LEOs Do Not Have Specific Authority to Enforce

There are a number of areas in which LEOs do not have specific enforcement
authority. For example, while a licensee’s violation of the Controlled Substance,
Drug, Device and Cosmetic Act is a violation of the Liquor Code and can be the ba-
sis for an administrative citation, LEOs do not have authority to pursue criminal
actions for such drug violations. The same holds true for violations of the Local Op-
tion Small Games of Chance Act. A licensee’s violation of the act can be the basis
for an administrative citation under the Liquor Code but cannot be pursued crimi-
nally by the LEOs. In such situations, enlisted personnel within the State Police’s
Compliance Auditing and Gambling Enforcement Unit, within the nine District En-
forcement Offices, or within local law enforcement agencies would need to be
brought in to facilitate an arrest on these violations. Additional areas of the law
under which LEOs do not currently have authority include:
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— Drug Code violations — Certain theft crimes

- DUI — Fraudulent destruction, re-

— Illegal Sale of Cigarettes moval or concealment of re-

— Forgery cordable instruments

— Falsification to Authorities — Identity theft

— Prostitution — Threats and other improper in-

— Small Games of Chance fluence in official and political

— Indecent exposure matters

— Tampering with public re- — Retaliation for past official ac-
cords tion

— False identification to law en- — False swearing
forcement authorities — False reports

— Dealing in proceeds of unlaw- — Intimidation of witnesses or
ful activities victims

— Open lewdness — Hindering apprehension or

prosecution

District Enforcement Office Personnel Perspectives on the Need for Addi-
tional Powers and Authority for LEOs

Section Commanders, District Office Commanders, Enforcement Officers 3
staff, and Liquor Enforcement Officers from six of the BLCE district offices were
asked regarding the issue of LEO authority. Most saw a need to increase the au-
thority with which LEOs can operate in the field and gave constructive insight into
the specific areas in which LEO authority could and should be expanded.

e Section Commander, District Office Commander and Enforcement Officer-
3 Staff - Section Commanders, District Office Commanders and the EO3s
from the six BLCE district offices that were interviewed appeared in
agreement that LEOs could benefit from some level of additional powers
to more effectively serve in their liquor enforcement function, although no
command staff advocated granting LEOs full police powers.? Section
Commanders, District Office Commanders, and EO3 staff thought LEOs
need additional powers for activities they encounter in the course of their
work. Most Section Commanders, District Office Commanders, and EO3
staff identified certain areas in which additional powers would be benefi-
cial, such as 1in dealing with:

— Illegal drugs — Illegal sale of cigarettes

— DUI — Forgery

— Falsification to authori- — Small games of chance
ties

— Prostitution

9When the term “full police powers” is used in this report, it is referring to the authority of an officer to enforce
all the laws of the Commonwealth.
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Two District Office Commanders compiled a more detailed listing of other ar-
eas in which additional powers could be of benefit to LEOs. These include areas
such as:

— Indecent exposure — Identity theft
— Tampering with public records ~ Threats and other improper in-
— False identification to law en- fluence in official and political
forcement authority matters
— Obstructing administration of — Retaliation for past official ac-
law tion
— Dealing in proceeds of unlawful -~ False swearing
activities — False reports
— Open lewdness — Intimidation of witnesses or vic-
— Certain theft crimes tims
— Fraudulent destruction, removal — Hindering apprehension or
or concealment of recordable in- prosecution
struments

Most Section Commanders and District Office Commanders thought limited
additional powers would not dilute the LEOs’ focus on liquor enforcement but the
EO3s did not specifically address the issue of dilution. Most did see a need for
guidance to be given through policy guidelines as to how additional powers would be
used so as not to take away from the LEOs focus on liquor enforcement. In the
Philadelphia District, the Section Commanders and District Office Commanders
preferred keeping the LEOs authority fairly restricted (with some additional powers
needed in the area of drug enforcement) because they believe the LEOs have a
valuable job to do in enforcing the liquor laws and should remain focused on that
and specialized in the liquor enforcement area. In one region, the EO3 staff indi-
cated that some LEOs currently choose not to use their Act 80 authority (relating to
arrest for certain Crimes Code violations) and do not want any additional powers.

Moreover, certain Section Commanders, District Office Commanders, and

EO3 staff thought that giving the LEOs additional powers could both increase LEO
morale and LEO retention and result in higher LEO pay because they would have
more responsibility. Some Section Commanders and District Office Commanders
stated there currently is less than ideal cooperation between the LEOs and the PSP
in handling some of these matters for which additional powers are sought and view
the adding of powers to the LEOs as reducing the LEOs need to coordinate the han-
dling of these matters with the Troopers.

e Liquor Enforcement Officers — All LEO representatives thought additional
powers would be useful in performing their jobs. While most LEO repre-
sentatives thought that LEOs could benefit from some level of additional
powers to more effectively serve in their liquor enforcement function,
representatives from two district offices thought that LEOs should be
given full police powers. A few LEOs claimed to remember having been
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classified as peace officers with full police powers when the enforcement
function was conducted by the PLCB. Most advocated for the addition of
distinct powers to help address issues that come up in the field. LEOs
from a couple district offices expressed concern that additional LEO au-
thority could dilute their role in liquor enforcement.

Most thought the expansion of arrest powers would be useful in handling
certain issues but at some district offices LEOs varied on their opinions on
more powers. Some LEOs did not want more powers at all. In those in-
stances, they preferred focusing only on liquor enforcement and are con-
tent to call other law enforcement to address non-liquor enforcement is-
sues. Some LEOs, however, advocated for more police powers in certain
areas, such as follows:

— Drug enforcement — Small Games of Chance
- DUI — Falsification to authorities
— Prostitution

Some LEOs connected their push for more police powers to frustrations in
dealing with other law enforcement personnel. Some said that the need to
contact cognate law enforcement agencies to enforce all non-Liquor Code
violations is quite burdensome at times and that LEOs become extremely
frustrated with breakdowns in coordinating traffic stops with other law
enforcement agencies. Others said that they believe if given more arrest
powers they would not have to rely on the Troopers so much and perhaps
avoid a lack of cooperation. Furthermore, if they had more powers, they
feel they might be respected more. Another issue for them is how hard it
is to get their cell phones and radios to work, and how there are not local
police, so they need more of their own powers since they often cannot
reach the Troopers for assistance.

Certain LEOs identified specific areas of the law in which they do not
want additional powers, such as in the areas of drug work, riot control,
and traffic stops. On the other end of the spectrum, certain LEOs believed
additional police powers would answer their problems, believing that if
they get full police powers, then they would then be able to get binding
arbitration, and higher salaries. Others expressed regret over accepting
the Act 80 amendment, claiming that additional powers were promised at
that time but were never provided.

D. LEO Concerns and Morale Issues

The transfer of the liquor control enforcement function from the PLCB to the
PSP in 1987 was made to separate the liquor licensing and revenue-generating
functions from the liquor law enforcement function. The change was also made to

85



address what had become widespread public perceptions of corruption and lax and
uneven enforcement of the liquor laws.

While transferring liquor law enforcement to the State Police has addressed
these concerns and proven to be very workable, the transition of a contingent of
civilian enforcement officers to a special bureau within a paramilitary police organi-
zation has not been without problems. In many cases, these involve issues related
to both the terms and conditions of the civilian LEOs’ employment within the State
Police organization. Whether actual or perceived, these concerns impact agency
morale. And, while not easily quantifiable, morale issues can directly impact indi-
vidual job performance and overall agency operations.

During the course of this study, we met with representatives of the LEO and
EO3 unions and made field visits to six of the nine BLCE district offices. During
these meetings and visits, we had the opportunity to extensively interview LEOs
and EO3s. The following represents a comprehensive listing of issues and concerns
that we observed and were raised by the enforcement officers during the course of
this study. It is important to recognize that these were not expressed as issues and
concerns by all BLCE personnel with whom we spoke. They are, nevertheless, in-
dicative of attitudes and perspectives that are held by union representatives and a
substantial number of enforcement officers. At the same time, we met and spoke
with some officers who reported they are very satisfied with their position and
working conditions and assignments.

1. Opportunities for Upward Mobility.

o The EO3 position is the top civilian position within the BLCE. As such,
some LEOs have described this position as a terminal “first-line supervi-
sor” position. Some LEOs expressed frustration that EO3 positions effec-
tively become “locked up” for many years upon being filled; thereby elimi-
nating the only promotion opportunity available to LEOs within BLCE.
Such limited opportunity for advancement within BLCE has been identi-

fied by some LEOs as a primary contributing factor to turnover among
LEOs.

2. Lateral Transfer Opportunities.

e Also cited was the lack of lateral transfer opportunities for LEOs to other
law enforcement positions within the PSP given the education, qualifica-
tions, and training possessed by many LEOs. Some LEOs also cited a
perceived lack of transfer opportunities among district offices. When in
training, LEOs complete a “wish list” of three preferred district office as-
signments. Persons who commented on this feel that the Philadelphia
and Allentown District Offices are often used as “proving grounds” for
transfers to a preferred district office.
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Related to the concern of lack of lateral transfer opportunities is the desire
to earn credits or other credentials that would expedite transfers to mu-
nicipal police forces or as PSP Troopers.!® Some LEOs have cited training
received in BLCE as possibly being counted towards becoming municipal
police officers.

. LEQO Working Relationship With Enlisted Personnel.

A general “us” (civilians) versus “them” (enlisted) mentality was commu-
nicated by several EO3s and LEOs who perceive a rift between the priori-
ties, needs, and concerns of civilian personnel as viewed by enlisted BL.CE
personnel. Specifically, many EO3s and LEOs expressed concern that, de-
spite their knowledge of administrative and enforcement issues, their in-
put and concerns may not be fully considered by District Office Com-
manders. Some EO3s and LEOs have indicated that transfer to another
agency or full civilianization of the liquor control enforcement function
may be the only way to eliminate this “us versus them” mindset.

Some EO3s also indicated that some District Office Commanders may be
primarily focused on advancement within PSP rather than concentrating
fully on the concerns of EO3s and LEOs. Some LEOs also indicated that
District Office Commanders may have less overall knowledge and under-
standing of the roles and practical aspects of liquor control enforcement
than is needed. Additionally, some LEOs expressed frustration that ser-
geants may only occasionally participate in enforcement activities and
raids.

Given their limited arrest powers, some EO3s and LEOs reported a con-
stant reliance on PSP Troopers, which may occasionally cultivate feelings
of inferiority. Some say they sometimes feel discouraged from contacting
PSP Troops and local law enforcement when needed due to their possible
unavailability or lack of timely response. This was identified as a particu-
lar concern when requesting Troop assistance for the purpose of pursuing
vehicles for suspected DUI offenses, as well as the potential sale of alco-
holic beverages to minors.

Some EO3s also stated that the unavailability of Troopers when requested
has been a constraint on conducting an adequate number of border pa-
trols. Some LEOs expressed frustration when compelled to inform local
law enforcement officials of their limited arrest powers when requesting
assistance in certain situations.

W0Currently, the minimum educational requirement for the LEQO position is a high school diploma or equivalent.
Exemptions from a portion of the college credit requirements for application to become a PSP Trooper also exist
for LEOs. Currently, an LEO with two years of experience in BLCE may have 30 credits of the required 60
credits of college coursework waived.
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Some LEOs expressed a general feeling of disconnect between policy deci-
sions emanating from BLCE Headquarters and practical enforcement
concerns of LEOs statewide. LEOs have expressed frustration that some
official PSP communications received are often addressed to all “mem-
bers”; which often reinforces to LEOs that while they must comply with
all provisions of the communication, they are civilian employees with lim-
ited powers. Additionally, some LEOs expressed concern that Troopers

may not receive adequate training on coordinating assignments with
LEOs.

Some LEOs expressed the perception that enlisted BLCE personnel expect
fast completion of investigations in a manner similar to traditional law
enforcement functions. However, these LEOs indicated that their job has
become more administrative and regulatory in nature, with quick comple-
tion of investigations not always possible.

LEQO Working Conditions.

The requirement to work shifts late at night in potentially dangerous es-
tablishments was cited both as a major safety concern and a potential im-
pediment to LEO retention. The demand of constant undercover investi-
gation assignments with associated drinking!! and second-hand smoke are
also often seen as significant threats to an LEO’s health. Also cited were
the obligation to travel long distances in some districts to visit licensed es-
tablishments, limiting the number of investigative actions that may be
completed during a standard shift.

Many LEOs indicated that the job responsibilities and compensation of
the LEO position may be a contributing factor to turnover among LEOs.
This leads to a lack of seniority within some district offices. General con-
cern was expressed by some EO3s and LEOs regarding the adequacy of
the 140 authorized LEO and 24 authorized EO3 positions (as of Septem-
ber 2005). Given the current complement, some LEOs have expressed
concern that while it may be sufficient for processing many administrative
citations, i1t may also limit the ability to conduct comprehensive investiga-
tions.

Some LEOs have indicated that working alone on field investigations
somewhat contradicts an impression given during training that they
would be primarily working with partners.!2 Some LEOs report that a
very persuasive case must be made to be granted permission to work with
a partner on field investigations. Additionally, some LEOs indicated that
cellular phones and radio equipment may be their only form of notifying

11An LEO is required to feign consumption of alcoholic and non-alcoholic beverages and, if appropriate, exercises
the option of consuming such beverages during the course of performing official duties.

12The LEO contract dictates the circumstances in which a partner may be assigned and requires that due con-
sideration be given to the safety of the officers when determining such assignment.
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needed backup. Their concerns relate to cellular phone reception occa-
sionally being unavailable and radio equipment potentially malfunction-
ing.

District offices covering primarily rural areas may be more dangerous to
undercover LEOs due to patrons at some establishments quickly identify-
ing an “outsider” thereby leading to an increased likelihood of assaults on
LEOs. This has been a particular concern expressed by some female and
minority LEOs.

Another area of concern is the lower compensation afforded to LEOs upon
completion of training. LEOs are classified as trainees with a lower
compensation rate for a period of 3 months following completion of train-
ing. This was cited as a particular concern when combined with not al-
ways receiving a preferred district office assignment during the initial
training period. Some LEOs are also very concerned about gaining bind-
ing arbitration rights, as well as their position not having state civil ser-
vice status.

Also of concern is the unavailability of cellular phone reception in certain
areas of the state or malfunctioning radios which may potentially endan-
ger LEOs who wish to request backup support for certain enforcement
functions for which they possess no authority to effect. This concern is in-
creased by the prevalence of LEOs working alone during field investiga-
tions. Some LEOs have cited such instances as reasons to increase LEOs’
powers and authority under the Crimes Code.

Some LEOs indicated that, with the exception of scheduled raids, investi-
gations are conducted by one LEO. Some LEOs have cited safety concerns
of working individually on investigations. They indicate that a very
strong case must be made before authorization is granted to work in tan-
dem.

. Limited Arrest Powers. (See also Part III-C.)

LEOs are vested with statutory authority to enforce the provisions of the
Liquor Code and some provisions of the Crimes Code. Given current pow-
ers and duties, some LEOs believe that their enforcement efforts are re-
stricted. During LB&FC staff visits to BLCE district offices, a number of
EO3s and LEOs reported having much broader arrest powers when under
the Pennsylvania Liquor Control Board. Some EO3s and LEOs cited this
model as preferential to their current arrest powers.

. Individual LEQ Assignments and Workload.

Variations exist among district offices regarding the workload and specific
duties assumed by both EO3s and LEOs. Certain LEOs may be assigned
to complete the majority of NSF checks in the district office, while others
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may primarily be assigned to completing various undercover investiga-
tions. Similarly, EO3s in some district offices may spend more official
time completing administrative paperwork in district office headquarters,
while others may assist LEOs in field investigations as needed. Certain
EO3s may sometimes make the majority of assignments to LEOs within
certain district offices.

These variations were reported largely based on EO3/LEO experience, dis-
trict office complement, areas of expertise, and needs specific to district of-
fices. Some LEOs have expressed concern that being consistently as-
signed to undercover investigations in licensed establishments may in-
crease the possibility of alcoholism among LEOs.

Given the report completion requirements placed on LEOs, some have ex-
pressed a desire to increase the amount of time spent training LEOs on
proper completion of administrative paperwork. Some LEOs have indi-
cated that this may reduce the amount of on-the-job training required in
the first few months of the position.

Occasionally, LEOs will assist PSP Troops with DUI enforcement and
other activities that, when combined with other administrative require-
ments, may significantly reduce time spent on field investigations. Some
LEOs indicated that many district offices appear to be understaffed given
the volume of cases, number of licensed establishments per LEO, and pa-
perwork requirements that take time away from field investigations. This
may result in certain establishments not being visited by an LEO for an
extended period of time. This has also led some LEOs to indicate that pri-
oritization of job functions is sometimes not possible given that every
complaint received must be investigated.

. Gambling Investigations.

LEOs additionally conduct investigations and may issue administrative
citations related to small games of chance in licensed establishments.
Typically, this consists of audits of licensee record keeping for raffles and
small lotteries. Some LEOs have expressed concern, however, that a li-
censee’s ability to “profiteer” by operating small games of chance may be
amplified by the LEOs’ lack of arrest powers for theft. Some LEOs also
expressed frustration over the need to first secure District Office Com-
manders’ approval for pursuing administrative action against licensed es-
tablishments illegally conducting small games of chance.

While the presence of illegal electronic gambling (mainly slot and video
poker machines) varies by district office, some EO3s have identified the
perceived slowness of elimination of gambling machines from district of-
fice evidence facilities as a possible hindrance on expedited seizure and ci-
tation of establishments possessing such devices. Additionally, some
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EO3s commented that some district justices may not view illegal gambling
in licensed establishments as a top enforcement priority.

Some expressed concerns that gambling investigations may not be aggres-
sively prosecuted despite great efforts of district offices. This may have an
effect on the attitudes within district offices regarding the investigation of
illegal gambling in licensed establishments.

Some EO3s and LEOs have also expressed disappointment over not being
involved in enforcement functions in facilities under the purview of the
Pennsylvania Gaming Control Board (PGCB). Some LEOs viewed the
possibility of enforcement functions in these facilities as a possible alter-
native to working exclusively in bars that may have negatively impacted
morale. A related concern was expressed that some LEOs may be lost to
the PGCB due to potentially better compensation and promotion opportu-
nities.

. Drug Law Enforcement.

During the course of many undercover investigations and raids on nui-
sance bars, many LEOs have reported frustration over observing illegal
drugs but lacking arrest powers for these individuals under the Crimes
Code. LEOs currently may only issue administrative citations to licensees
for allowing drugs and/or drug dealing in the establishment under the
Controlled Substance, Drug, Device and Cosmetic Act. When such activ-
ity is observed by an LEO during the course of an investigation, a PSP
Trooper or local law enforcement agency must be contacted to effect ar-
rest.

Some EO3s indicated that additional arrest powers pertaining to drug law
enforcement would allow for arrests when such instances arise during the
course of an investigation; not proactively initiated by an LEO independ-
ent of the liquor control enforcement function. This represented an area
of conflicting opinion among LEOs, with some feeling that added drug ar-
rest powers may complement their current powers and duties, while oth-
ers felt that it may distract them from or place an added burden upon
their current powers and duties. Some felt that citing individuals possess-
ing small amounts of illegal substances i1s most practicable as such activ-

ity has been observed on many occasions in licensed establishments by
some LEOs.

. Worthless Check Investigations.

Many LEOs have expressed concern over the amount of time required to
perform worthless check investigations (“NSF” checks), in which checks
written by a licensee for the purchase of liquor, alcohol, or malt or brewed
beverages are returned by a financial institution due to insufficient or
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unavailable funds. All claims of worthless checks are investigated by
BLCE once reported. All such investigations are first reported to the
PLCB before district office investigation. It is felt by some LEOs that per-
forming these checks may decrease needed time on field enforcement ac-
tivities. Some LEOs have expressed dissatisfaction with the burden of
performing NSF checks, with some feeling the activity mirrors that of a
“collection agency.”

In some district offices, certain LEOs are responsible for conducting most
of the NSF checks for the office. As an alternative, it was suggested by
some that trained auditors (possibly in a designated auditing unit) con-
duct NSF checks, thereby allowing LEOs to spend additional time on
other enforcement activities. Several LEOs advocated the model of a Spe-
cial Investigations Section for completion of NSF checks.

10. Statistical Measures and Reporting.

A number of LEOs expressed concern that too much emphasis may be
placed upon increasing the quantity of reported enforcement activities
rather than focusing on the significance, impact, and outcome of these ac-
tivities. This may prompt some EO3s and LEOs to possess an attitude of
“get the statistic and move on.”

Some EO3s noted that while LEOs are required to report activities both
on a daily basis and in 10-day activity reports, there may exist some con-
fusion on the proper classification of a particular action by an LEO on the
activity reports. Further, concern was expressed as to the degree of Bu-
reau understanding and use of activity reports.

Some EO3s also indicated that they primarily compare LEOs’ hours and
activities for variance among officers. This may prompt EO3s to place dif-
fering levels of emphasis on statistical reporting as an indicator of indi-
vidual LEO performance. Some LEOs have also indicated that these com-
parisons may not necessarily capture the amount of work necessary to
complete certain enforcement activities. The sum of these factors, as indi-
cated by some LEOs, is the possibility of an increased emphasis on the
quantity of statistical reporting as a primary concern.

11. Nuisance Bars.

There is general concern among some LEOs regarding the inability of the
BLCE to unilaterally close nuisance bars. Their perception is that at least
some other states authorize their respective liquor control bodies to do
this. Some LEOs have indicated that a very strong case, with much ac-
companying paperwork, must be made to District Office Commanders
prior to aggressively pursuing potential nuisance bar status. Concern was
also expressed by both EO3s and LEOs that insufficient powers,
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resources, and force complement may exist to identify all pecuniary inter-
ests of an establishment under investigation.

12. Lack of Needed Equipment.

e Concern has been expressed by some LEOs over the perceived lack of
adequate equipment. Examples include a perceived lack of sufficient
1dentification verification devices for underage compliance checks and in-
adequate vest quality. Some LEOs indicated that BLCE administration is
not readily responsive to LEO requests for equipment needed immedi-
ately, and that equipment provided may be of second-rate quality and in-
adequate for intended purposes. This has been identified as a potential
strain on LEO morale.!3

13. Administrative Paperwork.

e Some EO3s have estimated that approximately 2 hours in an 8-hour work
shift for an LEO is spent completing paperwork in the district office.
Some EO3s have also stated that many administrative requirements have
frequently prevented them from accompanying LEOs in field investiga-
tions. Indeed, some EO3s have reported that they feel “overwhelmed”
with administrative paperwork requirements. This has led to a division of
labor among EO3s in some district offices. In some cases, the duties of
equipment procurement and assignment, assigning cases to LEOs, read-
ing reports, overseeing evidence retrieval and storage, and preparing sta-
tistical information are delegated to specific EO3s as areas of primary re-
sponsibility. Some LEOs have suggested that administrative paperwork
preparation and interpretation should receive a larger emphasis in train-
ing thereby reducing the necessary on-the-job training for new LEOs.

14. LEO Expenditures.

e Some LEOs have indicated a general sentiment that additional expendi-
tures on food or soda in attempts to avoid imbibing alcohol may be moni-
tored excessively by District Office Commanders. LEOs feel they are often
encouraged to avoid alcohol consumption when possible during the course
of an investigation, yet have been reprimanded for taking such action
when an increase in expenditures was required.

13During the course of reviewing the BLCE’s budget and expenditure records, we noted that equipment requests
from the field are often included in proposed budgets by BLCE headquarters command staff but are then de-
leted following subsequent reviews by departmental and Budget Office analysts.
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V. BLCE Statistical Data and Management Information
Systems

A. Time and Activity Reporting

A primary study objective was to determine both the priority areas of BLCE
enforcement emphasis and how available LEO on-duty work hours are expended.
To do this, we examined the time and activity recordkeeping and reporting systems
used by the BLCE to account for its enforcement officers’ work hours.

The compilation and reporting of statistical data is a function performed by
the BLCE’s Administration Division, with primary involvement of the Computer
Service Support Unit and input from each of the district offices.

The BLCE uses a time and activity recordkeeping system that relies on LEOs
and EO3s manually completing two separate report forms. These are the “Activity
Log,” and the “L.CE Daily Activity Report.” An “LCE Daily Activity System Indi-
vidual Quarterly Report” is prepared using the daily records. Clerical staff in the
district offices also maintain hand-generated reports, or logs on activity levels in
specific enforcement activity areas (e.g., college underage drinking raids and gam-
bling investigations), for purposes of the “Monthly Statistical Report.”

The Daily Activity Log. Each enforcement officer is to use this report to re-
cord his/her actual daily activities. The report is handwritten and is to “accurately
and completely reflect all activity of the submitting officer” for every shift they
work. The forms are to be submitted the next reporting day for review by the offi-
cer’s supervisor. The forms are maintained at the district office and are retained for
one year. The Activity Log records the following:

Bureau of Liquor Control Enforcement 1. Date of Report 2. District Office
ACTIVITY LOG Location Code
3. Shift: 4. Activity Date: | 5. Day 6. Mobile Unit 7. Beginning 8. Ending
No. Mileage Mileage
9. Time 10. Time 11. Location 12. Incident No. | 13. Activity:
Arrived Departed

The “Ten-Day” Daily Activity Report. This is intended to document the
number and kind of tasks performed by all enforcement officers as well as the num-
ber of hours spent accomplishing them. It is also to be used to record the amount
and type of leave taken.

For reporting purposes, each month is divided into three ten-day periods
(with the third reporting period covering 11 days in months with 31 days). At the
end of each ten-day time period, each LEO is to use his/her ten individual daily
activity log reports to complete the “Ten-Day Daily Activity Report.” The LEO re-
cords his/her hours for the past ten days totaling 80 hours, plus any overtime
worked.
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For each day, LEOs are required to use their Daily Activity Logs to insert in-
formation on the number of hours spent and the number of various activities carried
out during each of the workdays in the ten-day reporting period. In terms of hours,

LEOs are to categorize their work time into one of the categories shown in Part A of
Exhibit 9 below.

Exhibit 9
Information Recorded on the LCE Daily Activity Report

A. Hours Gambling Raids Conducted
After Hours Raids Conducted

Leave o Notice of Violation Letters Sent

Administrative Investigations Warning Letters Sent

Criminal Investigations Choices/Community Relations

Border Patrol

Minor Patrol C. Criminal Arrests by Age

Preparation of Reports

Supervision 6308A Arrests

Court Attendance Furnishing/Sales to Minors

Training Border Patrol Arrests

Choices/Community Relations Act 80 Arrests

Special Assignment Gambling Arrests

Raid Details — Assists Sales Without License Arrests

Other Liquor Code Arrests

B. Activities
- D. Miscellaneous

Administrative Investigations
Criminal Investigations
Border Patrol Details
Licensee Establishment Check
Routine Inspection Conducted
Open Inspection for Minors
Speakeasy Raids Conducted

Gambling Devices Seized
Total Money Seized
Liters of Liquor Seized
Liters of Wine Seized
Gallons of Beer Seized
Vehicle Miles

Source: BLCE Procedures Manual.

To record and report the types of activities in which they were involved,
LEOs are to indicate on the Daily Activity Report, for each of the ten days, an ac-
counting of the number of activities and arrests listed in parts B, C, and D, on Ex-
hibit 9.

The Daily Activity Report also includes a section for LEOs to use to record
various information related to beer, wine, and liquor seizures, gambling-related sei-
zures, and the number of vehicle miles the LEO traveled.

EO3s are to check the entries made and initial each form prior to forwarding

a copy to BLCE headquarters and having district office clerical staff enter the
statistical information from the form into the “Enforcement Officer’s Daily Activity
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Computer Program.” One copy of the Daily Activity Report is filed at the district
office level along with copies of the Daily Activity Logs as support.

An additional report, the LCE Daily Activity System Individual Quarterly
Report, is to be used as a supervisory tool for the evaluation of an LEO’s monthly
work statistics. The report consists of a printout of statistics on an LEO’s work ac-
tivities in the format described above from the Daily Activity Report. The report
compares the LEQ’s activities to a quarterly and year-to-date office average. The
LEQ’s supervisor is to append to this report information on leave usage and any su-

pervisory comments. Supervisors are to periodically review these reports with the
LEOs.

We found several problems with the Bureau’s time and activity-reporting sys-
tems:

1. Time and activity reporting by BLCE Enforcement Officers is based
on manual systems that are prone to data entry errors and incon-
sistent interpretation.

We examined BLCE procedures relating to the completion of LEO time
and activity reporting forms and discussed the content and internal use of
these reports with LEOs and EO3s. We found that much of the data used
to prepare the BLCE statistical reports (as discussed later in this section)
comes from the “Ten-Day Daily Activity Reports” as filled out by each
LEO and EO3.

At the end of the 10-day period, the handwritten record of individual daily
activities is transferred to the “Ten-Day Daily Activity Report.” There are
prescribed categories on this form, and the LEOs are instructed to make a
“best fit” in filling out this report. In some cases, officers are not sure
what category to use to record their activities and seek advice from their

EO3s resulting in an activity described as “fitting a square peg in a round
hole.”

Transferring this data and making these entries often requires a consid-
erable degree of interpretation by individual LEOs and EO3s. Under such
circumstances, consistency in recording and reporting enforcement activi-
ties from district to district 1s not possible. Further, when an activity can
be placed into more than one category, there are opportunities, if one is so
inclined, to subjectively increase certain reporting categories.

2. The categories currently used to record LEO hours and activities
are not consistent, clearly defined, or reflective of the full range of
BLCE operations.
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To be meaningful and useful for management information purposes, a
time and activity reporting system must be reflective of an agency’s
mission and full-range of day-to-day activities. Activity categories must
be clearly defined and uniformly understood by all enforcement personnel
and must correspond exactly to time reporting categories. This is cur-
rently not the case in the BLCE’s system.

Rather, in the existing BLCE system, the activity categories tend to be
general in nature and do not identify many major BLCE activities (e.g.,
time spent on nuisance bar investigations, worthless check investigations,
gambling investigations, or the Age Compliance Check Program). The ex-
isting system, as shown on Exhibit 10 below, also lacks a parallel struc-
ture between “activity categories” and “time reporting categories.”

Exhibit 10

Time and Activity Reporting Categories Used by the BLCE

Activities Hours
---- Leave
Administrative Investigations Administrative Investigations
Criminal Investigations Criminal Investigations
Border Patrol Details Border Patrol Details
Choices/Community Relations Choices/Community Relations

Licensee Establishment Check —
Routine Inspection Conducted —
Open Inspection for Minors o
Speakeasy Raids Conducted -
Gambling Raids Conducted —
After Hours Raids Conducted .
Notice of Violation Letters Sent —
Warning Letters Sent -
Administrative Investigations -

— Minor Patrol

— Preparation of Reports

— Supervisor

S Court Attendance

- Training

- Special Assignment

— Raid Details - Assists

Source: BLCE time and activity reports.

3. The manner in which LEOs record leave usage and non-duty hours
is problematic.

We also attempted to make calculations of LEO work-duty hours, by the
type of activity in which they reported being engaged. However, the man-
ner in which LEOs record leave time and include non-duty hours in the
same category would distort the results of this analysis.

97



B. CY 2001 Through CY 2005 Statistical Data Summaries

We examined the existing formats through which the BLCE reports statisti-
cal data on the monthly and annual enforcement activities carried out by its en-
forcement officers. These include monthly and annual reports developed for inter-
nal PSP use, statistical reports provided on the BLCE website, and statistical sum-
maries used for various other public information purposes.

Using the various daily activity reports and special activity reports described
earlier in this section, the BLCE prepares the Monthly Statistical Report. This is
described in the BLCE Procedures Manual as “a compilation of various statistics
garnered by the District Enforcement Officers and the Special Investigations Sec-
tion.”1

The collection of monthly statistical data required for the Monthly Statistical
Report is facilitated, in part, by the use of the Monthly Statistics Program, which is
accessed via personal computer at each district office. Additional information is
obtained from other computer and hand-generated reports. The district offices are
to provide all statistics to Bureau Headquarters by the 5th of each month where it is
consolidated with information from other sources into a final report.

When all data for the Monthly Statistics Program is received along with the
individually submitted hard copy reports, personnel from the BLCE headquarters
Computer Service Support Unit consolidate all information into a monthly sum-
mary report. The completed monthly summary is distributed internally within the
PSP for information and management purposes.

From these reports, the BLCE also compiles and formats a “Statistical Sum-
mary Report” and statewide statistics in several broad categories. The “Statistical
Summary Report” and “Program/Activity Statistical Summaries” provide data in
the categories listed on Table 26 and Table 27 which follow.

For purposes of analysis, we examined BLCE statistical data as reported for
the five-year period CY 2001 through CY 2005. Our examination and analysis fo-
cused on the BLCE’s “Statistical Summary Report” (see Table 26).

INow the Compliance, Auditing and Gambling Enforcement Unit (C.A.G.E.).
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Table 26

BLCE Annual Statistical Summary Report
(CY 2001 Through CY 2005)

(Note: Statistical data shown on this table should be viewed in light of the
“Data Problems and Limitations” discussion included on pages 101 to 108.)

2001 2002 2003 2004 2005
Total Complaints Received................ 14,307 14,109 13,922 13,938 15,502
Number of Investigations ................... 53,508 50,370 51,503 50,856 N/A2
Open (Routine) Inspections
Conducted.......cccoceverriiiiiiireeee 1,719 2,167 2,918 2,567 3,058
Licensed Establishments Checked.... 34,845 35,374 32,296 32,473 33,047
Notice of Violation Letters Sent
to Establishments.............ccoccoceeeeeee. 2,613 2,272 2,142 2,379 2919
Warning Notice Letters Sent to
Establishments...........ccccoeiriinnene. 2,159 2,293 2,542 2,297 2,571
Persons Under 21 Arrests ................ 2,108 1,698 1,759 1,549 1,820
Persons 21 and Older Arrests ........... 470 368 287 239 364
Sales Without License Arrests........... 94 71 59 62 64
B6308A Arrests .....c.cooevreeierceeeeeee 1,811 1,471 1,552 1,376 1,609
Furnishing/Sales to Minors Arrests.... 124 78 82 78 89
Total Liquor Seized (liters)................. 1,658 1,332 943 2,011 1,249
Total Beer Seized (gallons) ............... 5,111 3,371 2,603 6,030 4,173
Total Wine Seized (liters)................... 575 366 528 818 4,821

aThe BLCE discontinued reporting statistics for this measure in its “Annual Statistical Summary Report” in CY 2005.
Another internal BLCE report, the “Ten Day Daily Bureau Totals” lists total investigations of 50,963.

Source: Developed by LB&FC staff using information obtained from BLCE statistical reports.

We also examined program or activity-specific statistical summaries compiled
from district office reports and as posted on the BLCE’s website. As shown on Table
27, these include general enforcement, campus enforcement, nuisance establish-
ment enforcement, gambling enforcement, Choices Program, and border patrols.

In addition to these summary reporting formats, we examined individual sta-
tistical reports and data compiled and submitted from each district office. During
this examination, we found numerous definitional issues and problems related to
data accuracy and consistency. The reader of this report should, therefore, recognize
that although the statistical data shown on Tables 26 and 27 is as reported by the
BLCE, it must be viewed in the context of the discussion in Part C entitled “Data
Problems and Limitations,” which follows.
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Table 27

BLCE Program/Activity Statistical Summaries
(CY 2001 Through CY 2005)

(Note: Statistical data shown on this table should be viewed in light of the
“Data Problems and Limitations” discussion included on pages 101 to 108.)

2001 2002 2003
General Enforcement Report:
Investigations..........cccccceeeenne. 53,508 50,370 51,503
Citations Issued.............c.......... 2,613 2,272 2,142
Minor Arrests ......cccoeevvrvvrvennnnnn. 2,108 1,698 1,759
Adult Arrests ......oeeeviiiiiiiininnnn., 470 368 287
Warnings Issued............cc........ 2,159 2,293 2,542
Liquor Seized (liters)................ 1,658 1,332 943
Beer Seized (gallons)............... 5111 3,371 2,603
Wine Seized (liters) ................. 575 366 524
College/University Underage Drinking Enforcement Program:
#of Raids........ccocovvciiiiiieeein, 139 152 172
# of Arrests — 6308 .................... 663 355 428
# of Arrests — Furnishing ........... 47 24 29
# of Other Arrests ........ccoeuuun... 66 190 85
Nuisance Establishment Enforcement:
# of Complaints.........c.cceeennneens 57 55 54
# of 611 invest. Initiated ............ 23 32 25
# of Citations Issued................... 35 34 24
# of Prosecutions/Act 14, §611.. 8 6 4
# of Licensees Closed ............... 7 6 16
Gambling Enforcement:
# of Investigations Conducted ... 1,050 991 823
# of Citations Issued.................. 379 376 323
# of Criminal Arrests................... 137 137 86
# of Machines Seized ................ 656 676 515
Amount of Money Seized .......... $277,989 $201,846 $112,021
Choices Program:
Programs/Speeches.................. 605 494 377
Attendees........cccoveeeeennenniinnnnnnn. 25,030 24,621 17,065
Border Patrols:
# of Patrols Conducted.............. 63 48 50
# of Citations Issued................... 44 25 19
Liquor Seized (liters).................. 263.5 97.3 146.9
Beer Seized (galions)................. 154.0 200.1 113.6
Wine Seized (liters) ................... 260.7 69.5 318.1

8The BLCE discontinued reporting statistics for this measure in CY 2005.
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50,856
2,379
1,549

239
2,297
2,011
6,030
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366°
38b
49b

51
27
12
7
7

911
295b
31
700
$135,275b

262
9,752

62
33
136.2
253.5
505.7

bFigures taken from CY 2005 BLCE Statistical Summary Report differ from CY 2004 report.

Source: Developed by LB&FC staff using information obtained from BLCE statistical reports.
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C. An Assessment of Existing Statistical
Reporting Formats and Data

We found a number of data problems and limitations in the BLCE’s statisti-
cal reporting and management information systems.

Inaccuracies and Inconsistencies Exist in Data Reported by the BLCE

1. The basic summary statistical data obtained from the BLCE at the outset
of the study (as presented on Tables 26 and 27) contained inaccuracies
and inconsistencies.

For example, figures on the initial version of the 2004 “Statistical Sum-
mary Report” differed from comparable report categories as reported on
the BLCE website (even though they were intended to present the same
information). We subsequently determined that the 2004 summary report
included only 11 months of data (October data was missing). Further, sta-
tistics on the website were not accurate due to data entry errors.

When advised of these problems by the LB&FC staff, BLCE’s Computer
Service Support Unit staff inserted statistics for October and corrected the
data entry mistakes on the website. BLCE subsequently provided ad-
justed statistical information for CY 2003 and CY 2004. During further
examination of this data we encountered additional mathematical and
data entry problems.

2. Separate reports generated by BLCE district offices for the same time
period often contained inconsistent and contradictory data.

a. Complaints/Cases Assigned: We examined the “Supplemental Statisti-
cal Report” to obtain “the number of complaints” and a second internal
management report which provides statistics on “cases assigned.” In
the case of both reports, this number should be comparable to the total
number of complaints received at the district offices.

We compared the figures reported on total complaints received for each
district office for both CYs 2003 and 2004. While both purport to rep-
resent the same information, the number on these reports often did not
match. For example, for the Philadelphia District Office in 2004, one
report stated that the number of complaints received was 2,672 while
the other report had a figure of 2,594. For the same year, Punxsutaw-
ney had 749 complaints according to one report and 632 according to
the other report. It is important to note, however, that for some dis-
trict offices, the numbers were the same on both reports.
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b. Number of Investigations: In examining the reports generated at the
district office level, we also observed inconsistencies in the figures
some district offices report for the workload measure “investigations.”
At the district offices, the “number of investigations” is recorded on two
statistical reports, one is the internal manager’s report cited in #1
above, and the second is the “Ten-Day Daily Activity Report.” We
compared the number of investigations figures each district office re-
ported for both calendar years. Again, while both should represent the
same information, the numbers on these reports did not match for cer-
tain districts. For example, in 2004, one report stated that the number
of investigations conducted in the Erie District Office was 4,108 while
the other report had the number at 4,315, a difference of 207. In 2003,
for the Philadelphia District Office, one report stated that the number
of investigations was 8,769 while the other report had that number at
8,572.

c. Total Money Seized and Amount of Money Seized: We noted similar
discrepancies in the statistics reported on the various district office re-
ports in the categories “total money seized” and “amount of money
seized” (as a result of gambling investigations).

The category “amount of money seized” (as a result of gambling inves-
tigations) is to be a subset of the category “total money seized.” We
found, however, that in the case of some district offices, the reported
dollar amount seized from gambling investigations was actually higher
than the total amount reported for cash seizures from all sources. For
example, in May 2004, for the Punxsutawney District Office, total
money seized was reported at $1,470, but money seized from gambling
was reported at $1,620. In June 2004, for the Philadelphia District Of-
fice, total money seized was reported at $777, while money seized from
gambling was recorded at $1,669.

We concluded that the reported data for cash seizures (both total and
from gambling investigations) was not reliable. As was the case in
other data sets, the CSSU staff reported that they did not independ-
ently verify or reconcile the submitted figures.

3. Staff in the BLCE’s Computer Service Support Unit (CSSU) were not do-
ing verification checks to reconcile the statistical data that the district
offices report to them.

It appears that many of the data errors and inconsistencies we encoun-
tered were related to the absence of a verification check process in the
CSSU. In discussing internal inconsistencies of the type described in
point #2 above, CSSU staff explained that both sets of numbers are
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prepared at each district office and are then forwarded to the CSSU for
input into the reporting system.

At both the district and headquarters levels, statistical data is manually
entered and transferred by clerical staff using multiple forms and report-
ing formats. While the current system has significant potential for error,
CSSU staff noted that they do not independently reconcile and verify the
submitted data that is ultimately published and posted on the BLCE web-
site.

Definitional Issues

In examining BLCE reporting formats, we found a number of data elements
to be unclear, insufficiently defined, or in some cases (e.g., investigations) mislead-
ing. Also, the terminology used to refer to enforcement activities in BLCE statisti-
cal reporting is frequently not consistent from one report to another. In many cases,
the report terminology is also inconsistent with the manner in which the same
terms are used by LEOs and EO3s in the field.

To assess the extent of these definitional issues, we analyzed each of the sta-
tistical data categories included on the BLCE’s “Annual Statistical Summary Re-
port” and noted where problems are apparent. (See Table 26.)

1. Total Complaints Received. The statistical category is relatively self-
explanatory, given that the BLCE’s work is predominantly complaint driven. In-
formation is not routinely reported, however, on the nature or types of complaints
received.

The total number of complaints comes closest to representing the number of
new “cases” the BLCE receives during a given reporting period since each complaint
is to be investigated. Complicating the use of the term “case,” however, is the ab-
sence of a standard Bureau-wide definition of the term. Some staff use the term to
mean just one violation while others use the term to refer to one establishment with
multiple violations. For example, one LEO may open a new “case” for each violation
while another officer may put all violations for one establishment into one case file.

2. Number of Investigations. LEOs often refer to an investigation from the
perspective of a “case” or a broad examination of a particular licensee. In this con-
text, the term encompasses a number of different types of investigatory actions, all
of which are part of a broader, presumably, single investigation. In our meeting
discussions with LEOs and EO3s, the term investigation was frequently used in
this manner. However, none of the LEO time and activity reports or the statistical
reports use the term in this way. Rather, the line-item called “investigations,” as
used on the BLCE reports, refers to the number of single, individual activities (e.g.,
a phone call, a visit to the establishment, an inspection, etc.) in which an LEO
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engages 1n investigating a particular complaint. Each discrete action is counted as
an “investigation.” This significantly overstates the number of investigations actu-
ally conducted when the term is viewed as a series or body of actions on a single
case.

When an LEO works on a complaint, whether it is a visit or a phone call and
whether it is all day or just 15 minutes, the activity in question is recorded as an
investigation. The LEO could then work on the same file the next day and again
mark it as an investigation. He/she could work on that same file all ten days of the
reporting period and mark it on the activity log as an investigation every day.

Thus, at the end of the ten-day period, he/she would have recorded working
on ten investigations, even though all activity could have been at the same licensed
establishment dealing with the same complaint. Once the annual tallies are done,
there is no way to know how many individual establishments were “investigated”
when one looks at the reported number of investigations. The number of investiga-
tions simply counts the number of interactions with licensees for the year.

Within the classification “investigations” are both administrative and crimi-
nal investigations. There is, however, no delineation of specific actions or activities
that fall into each category. The BLCE staff explained that, in some cases, an
administrative investigation may turn into a criminal investigation, and in others,
such as furnishing and/or selling alcohol to minors and gambling, can be both ad-
ministrative and criminal in nature.

In discussions of this subject, LEOs and EO3s identified the following as be-
ing what would be classified as an “administrative” investigation: all activities re-
lated to issuing worthless checks, no health permit, loudspeaker violations, selling
after the license expires, and not a bona fide restaurant. Specific examples of
“criminal investigations” include all activities related to speakeasies (sales without
a liquor license), underage drinking, border patrol, disorderly conduct, public
drunkenness, and false identification.

3. Open (Routine) Inspections Conducted. Routine inspections are inspections
of licensed establishments that are conducted to ensure compliance with all re-
quirements for holding a liquor license. As discussed in Section III, the concept is
that the routine investigation is a proactive enforcement tool that is “open” in na-
ture (i.e., the LEO is not working in an undercover capacity). In theory, all licen-
sees are to be subject to a routine inspection at regular intervals. The BLCE also
conducts routine inspections as part of an ongoing investigation, usually near the
end of the process.

Using the current BLCE reporting format, it is not possible to determine how
many of the routine inspections reported in a given year are “proactive routine
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inspections” as opposed to inspections that are done as part of an ongoing adminis-
trative or criminal investigation. Given the meaning attributed to the term
“investigations” on BLCE reports, it is also conceivable that double-counting is in-
volved when a routine inspection is carried out as part of an investigation. Based
on the statistical reporting practices we observed, an instance of this type would re-
sult in the routine inspection being counted as an inspection (i.e., a single, discrete
activity) as well as being counted in the routine inspection column.

4. Licensed Establishment Checks. Any time an LEO conducts any activity
for any reason in a licensed establishment, it is counted and reported as a “Licensed
Establishment Check ” on the statistical summary. This includes all visits related
to a case regardless of the nature or duration of the activity, and whether it is car-
ried out in an undercover or open capacity. In one instance, this was defined as
“less involved than a routine inspection, more like a drop-in.”

This measure does not appear to be particularly meaningful because it does
not represent an unduplicated number of licensed establishments that were visited
during a particular reporting period. It is also not clear as to what constitutes an
“establishment check” and how this activity differs, for example, from an “inspec-
tion” or other visit made to the establishment. According to BLCE field personnel,
each LEO can determine what constitutes a “license check.”

5. Notice of Violation Letters Sent to Establishments. The statistical summary
simply provides a count of the number of letters of this type the BLCE sent during
the reporting period. Each LEO may initiate such letters when they find violations
that can be substantiated and the decision is made to initiate a citation.

Nothing in the statistical report format enables the user to determine the
number of violations contained in the letter, the nature of the violations cited, or the
total number of licensees who received a violation letter. Because of the possibility
of repeat offenses, it cannot be assumed that each violation letter was sent to a dif-
ferent licensee.

6. Warning Notice Letters Sent to Establishments. See above comments re-
garding violation letters.

7. Persons Under 21 Arrests. This represents a tally of all BLCE arrests of
persons under 21 years of age. This includes drinking by a minor, furnishing/selling
to a minor, border patrol, gambling, sales without licenses, other Liquor Code ar-
rests, and Act 80 arrests. Act 80 arrests include certain violations under the PA
Crimes Code such as: risking a catastrophe, criminal mischief, forgery, disorderly
conduct, public drunkenness, misrepresentation of age to obtain alcohol, represent-
ing a minor to be 21, and carrying a false ID.
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8. Persons 21 and Older Arrests. This represents a tally of all BLCE arrests
of persons 21 years of age and older in the violation categories cited in the “under
217 category above.

9. Drinking/Possession (6308A) Arrests. This represents the number of non-
traffic related arrests for underage drinking/possession of alcohol. The numbers re-
ported here are also included in the “Persons Under 21 Arrests” listed above.

10. Furnishing/Sales to Minors Arrests. This is an individual count of arrests
for furnishing/selling to a minor regardless of age. Arrests reported in this category
would also be included in the counts for under 21 and 21 and over arrests cited
above.

11. Seizure Data (Liquor, Beer, Wine). These categories represent LEO physi-
cal counts of items seized during the course of BLCE investigations and raids.

Other Data Deficiencies

Absence of a Standardized Caseload/Workload Measure. Although primar-
ily a complaint-driven operation in which LEOs are routinely assigned work on a
“case” basis, the BLCE does not define or have a method of calculating a standard-
1zed “caseload” or workload measure. In the absence of such management informa-
tion, we attempted to calculate caseload figures for each BLCE district office. We
sought data to do this from two separate reports, one a report known as the “Sup-
plemental Statistics Report” for “the number of complaints” and a second internal
management report that provides statistics on “cases assigned.” We were not able,
however, to calculate caseload because of the absence of a standard definition and
the imprecision and unreliability of available data.

The BLCE report titled “Supplemental Statistical Report” refers to “caseload”
as the number of complaints received or assigned; other reports refer only to “cases
assigned.” While the BLCE does not routinely measure individual officer caseload,
several EO3s described various informal systems they individually use to track the
number and status of cases assigned to LEOs under their supervision.

The perception of BLCE officers in the field is that general “caseloads” vary
significantly among district offices, based largely on enforcement priorities, district
office complement, and areas of available LEO expertise. Additional contributing
factors to the assignment of cases to LEOs include past interaction with a particular
licensee or location; the LEO’s gender, race, age, or ethnicity; and the integrity of an
LEO’s undercover status in an establishment. Although not documentable through
existing reports, some LEOs believe rural districts may have much larger caseloads
due to fewer assigned LEOs. As a result of these factors, some LEOs cited the

106



potential of being assigned many more cases than colleagues in their own or other
district offices.

Budgetary Performance Measures Are Deficient. The BLCE daily reporting
system and statistical reporting formats are not tied to a clearly identifiable set of
performance measures. Specific and meaningful measures are important for both
internal management and public information purposes. Such measures are also to
be reviewed and considered during the budgetary process.

The measures the State Police reports to the Governor’s Budget Office and
which appear in the Governor’s Budget Document for liquor law enforcement in-
clude the following:

— enforcement investigations;
— 1inspections of open liquor establishments; and

— warning notices issued due to Liquor Code violations.

These three measures are not reflective of the overall operation of the BLCE
or current enforcement priorities and are not effective as measures of agency per-
formance for either budgetary or legislative oversight purposes. The measure “en-
forcement investigations” is misleading and overstates the number of “full investi-
gations” actually conducted (see pp. 103-104). The BLCE discontinued publicly re-
porting this data beginning in January 2006.

The measure “inspections of open liquor establishments” is also problematic
in that the measure i1s misstated in the budget materials. The activity to which this
measure applies is referred to by the BLCE as “open inspections of liquor estab-
lishments.” When used in this way, this term encompasses various different activi-
ties. While it can be understood to mean a routine, or “open,” inspection, it could
also include a “licensed establishment check” or one of several other actions that
could be coded by an LEO as an open inspection during the course of an “investiga-
tion.” In itself, this measure is not informative or useful for management, public
information, or budgetary review purposes.

Likewise, the measure “warning notices issued due to Liquor Code violations”
1s not in itself a useful measure. Information on warning notices issued in the ab-
sence of accompanying information on total violations/citations issued or, for exam-
ple, the nature of the violation from which warnings were issued has limited use-
fulness.

Absence of a Complaint Tracking System. As discussed in Section III, the
work of the BLCE is almost entirely complaint driven. The Bureau receives com-
plaints through its two hotlines and in the form of direct contacts and written in-
formation submitted to the headquarters or a district office. BLCE headquarters
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staff assign an “incident number” to all complaints received through the hotlines
before e-mailing the information to the appropriate BLCE district office or offices.
(See Section III for a full explanation of this process.)

We were unable to obtain a listing of all complaints, by type and district of-
fice. While the BLCE uses the AIMS (Automated Information Management Sys-
tem) to record incidents, this system reflects a mix of both complaints and self-
initiated work in each district. It also reflects referrals of matters that result in
work being transferred to other agencies.

We found that the BLCE does not have a method by which Bureau managers
are able to track the status and disposition of individual complaints and incidents
assigned to LEOs. At the end of each calendar quarter, BLCE headquarters staff
does generate a list of all complaint referrals (by incident number) made to each
district office. This list, which is referred as the “verification of incidents report,” is
faxed to each office to verify that the incidents listed were received and assignment
was made to district personnel for investigative action.

Beyond this notification, however, existing BLCE systems do not provide for
a means by which headquarters command staff can track the assignment, status,
outcome, and final disposition of individual complaints. BLCE managers are also
not able to monitor district office compliance with the timeliness standards for ac-
tions on complaints that are specified in the Bureau’s Procedures Manual. These
standards require that action be initiated to investigate a complaint within 20 days
of receipt by the district office.
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VI. BLCE Expenditures

In the absence of a BLCE-specific audit or expenditure summary, LB&FC
staff examined PSP expenditure reports and accounting records for the period FY
2002-03 through FY 2004-05. The purpose of this activity was to determine the to-
tal costs of BLCE operations and develop a detailed breakdown and accounting of
Bureau expenditures for FY 2004-05. The examination we conducted, however,
does not constitute a financial audit of BLCE expenditures.

A. BLCE Budget and Funding

The amount the General Assembly appropriates for BLCE operations is
based upon the BLCE portion of the PSP’s annual budget request. Each year, the
BLCE’s Division of Administration coordinates the development of an annual bu-
reau budget request, with input from the district offices, various headquarters
units, and the Office of Chief Counsel. This budget request is then presented to the
BLCE Director for review. The Bureau Director finalizes the budget request for
BLCE and forwards it to the PSP Fiscal Division within the Bureau of Staff Ser-
vices for review. The Fiscal Division further adjusts the BLCE request and incorpo-
rates it into the departmental budget request, which is then forwarded to the Gov-
ernor’s Office of the Budget for consideration.

Based on the budget request and the subsequent Department-wide budget
hearing, the Legislature makes an annual Liquor Control Enforcement appropria-
tion to the PSP for BLCE operations. The appropriation is intended to fund a coor-
dinated effort to enforce the Pennsylvania Liquor Code and related Crimes Code
provisions. This appropriation is funded from the State Stores Fund, a special fund
established in the Liquor Code and administered by the PLCB.1!

Overall, since being transferred to the PSP in 1987, the appropriation from
the State Stores Fund has increased from $10.1 million in FY 1987-88 to $21.0 mil-
lion in FY 2005-06. The amounts the General Assembly appropriated in each of the
past three fiscal years are as follows: FY 2002-03 - $18,738,000; FY 2003-04 -
$19,113,000; and FY 2004-05 - $19,884,000. The amount available in FY 2005-06 is
$20,958,000. Augmentations were also credited to BLCE’s annual appropriation in
the years examined.

The vast majority of revenue credited to the State Stores Fund is derived
from State Liquor Store sales. All bottle sales of wines and spirits in Pennsylvania,
with the exception of sales by licensed limited wineries, are made through these

'Each year the PL.CB also distributes monies to Pennsylvania municipalities from the Liquor License Fund for
liquor law enforcement purposes. In FY 2003-04, $4.6 million was returned to municipalities.
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PLCB-operated outlets, also known as Wine and Spirit Shoppes. This includes both
retail sales to individual consumers and wholesale sales to those private establish-
ments that make retail sales of alcoholic beverages by the drink. Other revenues
deposited into the State Stores Fund includes fees the PLCB charges for such things
as hotel, restaurant, and club license application and transfer fees; distributors’ ap-
plication, permit, and transfer fees; and other miscellaneous fees.

In addition to the annual appropriation from the State Stores Fund, the
BLCE receives supplemental funding through a federal grant for the payment of
overtime associated with efforts to combat underage drinking. Specifically, the
BLCE receives federal grant monies from the Office of Juvenile Justice and Delin-
quency Prevention (OJJDP). The OJJDP, a component of the U.S. Department of
Justice, administers an “Enforcing the Underage Drinking Laws (EUDL) Program.”
This program supports and enhances efforts by states to prohibit the sale of alco-
holic beverages to minors and the purchase and consumption of alcoholic beverages
by minors.

Each year since FY 1998-99 the Bureau has received EUDL Program grant
funds. Prior to FY 2004-05, the PSP received approximately $350,000 each year
through the Pennsylvania Commission on Crime and Delinquency. Beginning in
FY 2004-05, these grant funds were awarded to the PLCB. The PLCB then admin-
istered a sub-grant to the PSP for $100,000.

The Bureau uses this grant money to support and expand the underage
drinking programs they have developed, especially utilizing EUDL funds for the
University/College Underage Drinking Enforcement Program. Additionally, the
EUDL Program allows the bureau to schedule overtime activities for underage
drinking efforts, such as conducting additional age compliance checks.

B. Expenditure Breakdowns

During 2004-05, expenditures for BLCE operations totaled $17,326,851. This
was a 1.6 percent reduction from the prior year spending level of $17,600,242. We
examined Commonwealth financial reports and records maintained by the PSP Fis-
cal Division in order to develop expenditure summaries for the BLCE for FY 2002-
03 through FY 2004-05. Table 28 provides an overall expenditure summary for
each of the BLCE’s organizational units and for other miscellaneous categories.

By Organizational Unit

Table 28 and the following discussion provide a detailed accounting of FY
2004-05 spending, by BLCE organizational unit.
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Table 28

Total BLCE Expenditures
(By Organizational Unit)

FY FY FY
Organizational Unit: 2002-03 2003-04 2004-05
Bureau Headquarters:
Director's Office ........coovvvveeenen.. $ 1,986,747 § 1,428,928 § 1,226,250
Operations Division .................... 120,690 298,711 477,195
CAGE. Unit...ccoovrreverirnnn. 337,496 286,857 253,783
Administrative Division ............... 690,670 793,468 755,655
Report Exam Unit ..........cc.oceeoo. 442 694 413,948 409,673

Total Bureau Headquarters....... $ 3,578,297 §$ 3,221,912 $ 3,122,556

Section Commanders:

Operations East...........cccouu...... $ 96741 $§ 106,443 § 194,920
Operations Central ..................... 93,256 101,785 111,043
Operations West...........ccccu..... 96,839 104,459 110,124
Total Section Commanders..... $ 286836 $ 312687 $ 416,087
District Offices:
Philadelphia..........cccccoevvveeceneenns $1,947,510 $1,981,726 $ 2,007,953
Wilkes Barre ........cccocoeeeeeveeeenen. 1,596,166 1,308,609 1,467,265
Harrisburg.......ccocoeeeeeeeeeiennnee. 983,065 1,052,600 1,131,460
Pittsburgh.........coeovviiveiieniennne 2,416,786 2,862,738 2,844,144
AIOONA......eoeecereceeeee e 751,048 692,979 889,824
Williamsport ..........coeeveveeeeereennan. 833,826 894,128 686,420
Punxsutawney ............c.ccoeeeueue.. 809,928 946,588 809,523
Erie oo, 950,567 1,029,929 901,431
ANENtOWN .....ooniieieeeeeeeee e, 1,705,143 1,644,146 1,645,149
LCE Confidential@....................... 24,470 60,213 76,404
Total District Offices ................ $12,018,509 $12,473,656 $12,459,573
Other:

Office of Chief Counsel............... $ 1,044,922 $ 1,300,950 $ 1,110,627
Detachment From York Station .. 16,340 82,434 42.165
Harrisburg Regional Lab............. 196,060 208,605 175,843
Total Other Units ..................... $ 1257322 $ 1,591,989 $ 1,328,635
Total Expendituresb:C........... $17.140.960 $17.600.242  $17,326.851

aThis includes monies paid to LEOs as reimbursement for out-of-pocket expenses incurred during the course of un-
dercover investigations.

bMay not add due to rounding.

CTotal reflect only commitments and expenditures made during each fiscal year for the actual year. Totals do not
reflect expenditures finalized in a subsequent fiscal year for a prior fiscal year. Totals also reflect a federal grant for
the payment of overtime associated with efforts to combat underage drinking.

Source: Developed by LB&FC staff using information obtained from the Pennsylvania State Police, Fiscal Division.
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Bureau Headquarters Expenditures. Table 29 shows that total expenditures
for the BLCE headquarters operation amounted to $3,122,556 in FY 2004-05. This
represents 18.0 percent of total Bureau spending.

Table 29

Expenditures by the BLCE Headquarters in FY 2004-05

FY % of
Bureau Headquarters 2004-05 BLCE Total
Director's Office ........ccoeevevrnennen. $1,226,250 71%
Administrative Division.................. 755,655 4.4
Operations Division....................... 477,195 2.8
CAGE. Unit......covrrerereeeeen, 253,783 1.5
Report Exam Unit ...............o.oees 409,673 24
Total..oooiee e, $3,122,556 18.0%

Source: Developed by LB&FC staff from information obtained from the PSP Fiscal Division.

The following is a breakdown of spending for the various headquarters func-
tions:

Director’s Office. Expenditures by the BLCE Director’s Office totaled
$1,226,250 in FY 2004-05 in personnel costs and operational expenses. The operat-
ing expenses include telecommunication and utility charges for the Bureau head-
quarters building, which also houses the Harrisburg District Enforcement Office.
Specialized services used by personnel throughout the Bureau are also charged to
the “Director’s Office.” These include janitorial services, agricultural (e.g., grounds
keeping) services, photographic service, video service, and security guard services.
Additionally, miscellaneous supplies and equipment used by all Bureau personnel
are recorded here.

All vehicles, whether purchased or leased by the BL.CE, are also charged to
this organizational unit as are all fuel charges incurred by bureau personnel in pur-
chasing gasoline for their assigned vehicles.

Administrative Division. The Administration Division’s expenditures totaled
$755,655 in FY 2004-05. This includes personnel expenditures for a PSP Captain
who serves as the Director of the Administrative Division and an Administrative
Officer, an Administrative Assistant, three Clerk Typists, and two Information
Technology Generalists assigned to the Computer Service Support Unit.

During each of the three years we examined, the PSP Fiscal Division also
charged the rental expense for the bureau headquarters building to the “Administra-
tion Division.” Additionally, travel expenses incurred by the division staff in traveling
to the district offices as well as miscellaneous office expenses are recorded here.
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Operations Division. Division expenditures in FY 2004-05 were $477,195. In
addition to the salary and benefits of the PSP Captain who serves as the Director of
the Operations Division, the PSP Fiscal Division also records expenditures for bu-
reau-wide purposes under the “Operations Division.” This includes, for example,
postage in FY 2002-03; contracted maintenance expenses for buildings and grounds
and automotive expenses, postage, and new uniforms in FY 2003-04; and contracted
maintenance expenses and postage in FY 2004-05.

Report Examination Unit. Expenditures for the Report Examination Unit in
FY 2004-05 were $409,693. While the Report Examination Unit is part of the Ad-
ministration Division, the PSP Fiscal Division records this unit’s expenditures
separately from those of the rest of the division. The Report Examination Unit con-
sists of a Legal Assistant Supervisor, four Legal Assistants, a Clerical Supervisor,
two Clerk Typists, and a Clerk. Expenditures for the salary and benefits costs for
these employees are recorded here. In FY 2002-03, miscellaneous office equipment
was also purchased for this unit.

C.A.G.E. Unit. Expenditures for the Compliance, Auditing, and Gambling En-
forcement (C.A.G.E.) Unit amounted to $253,783 in FY 2004-05. This includes the
salaries and benefits of Unit staff including a Corporal, a Trooper, an Enforcement
Officer 3, and a Clerk Typist 2. Travel expenses for C.A.G.E. Unit personnel to
travel to the district offices as well as miscellaneous office equipment and supplies
expenses are also part of the Unit’s expenditures.

Expenditures for BLCE Section Commanders. In FY 2004-05, the BLCE
expended a total of $416,087 for Operations East, Operations Central, and Opera-
tions West Section Commanders (see Table 30). The salaries and benefits for the
three Lieutenants assigned as Section Commanders are recorded here as well as the
travel costs they incur as they travel among their assigned district offices.

Table 30
Expenditures for Section Command Operations in FY 2004-05
FY % of
Section Command 2004-05 BLCE Total

Operations East...........c.ccocevvenenne $194,920 1.1%
Operations Central........................ 111,043 0.6
Operations West........................... 110,124 0.6

Total ..o, $416,087 2.4%

Source: Developed by LB&FC staff using information obtained from the PSP Fiscal Division.
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Expenditures by BLCE District Offices. Expenditures for the nine district
enforcement offices totaled $12,459,573 in FY 2004-05. As shown on Table 31, dis-
trict expenditures in FY 2004-05 ranged from a low of $686,420 in Williamsport to a
high of $2,844,144 in the Pittsburgh District Office.

“District office expenditures” include the costs of salaries and benefits for the
Liquor Enforcement Officers, the Enforcement Officer 3s, the clerical staff, and the
District Office Commanders. All operational expenses necessary to maintain the
offices, such as rental of real estate, rental of storage facilities, utility expenses, and
equipment and supplies purchases are also included.

Table 31
Expenditures by the BLCE District Offices in FY 2004-05

% of
District Office Amount BLCE Total

Philadelphia .......cc.cccccvveriinninnn. . $ 2,007,953 11.6%
Wilkes-Barre .........ccocooveeeeveeeeennn. 1,467,265 8.5
Harrisburg ......cocoooivieeeieeciee, 1,131,460 6.5
Pittsburgh.........cccciiiiiiiiieen, 2,844,144 16.4
AROONA ..o 889,824 5.1
Williamsport ..........c.cccoveveevereerennane. 686,420 4.0
Punxsutawney.............ccccoeeevevvnnnee. 809,523 4.7
Eri€..eeeeee e, 901,431 52
Allentown ...........ccoeeeieniiiieieeee. 1,645,149 9.5
LCE Confidential ................coovee....... 76,404 0.4

Total District Offices.......cc..c......... $12,459,573 71.9%

Source: Developed by LB&FC staff from information obtained from the PSP Fiscal Division.

District office expenses also include a category referred to as “LLCE Confiden-
tial.” Monies paid to the LEOs as reimbursement for certain costs they incur in
conducting undercover investigations are reported under this classification. In
these cases, LEOs submit expense reimbursement forms to recover out-of-pocket
expenses they incur when working undercover and purchasing beverages and/or
playing video gambling machines during the course of their work at licensed liquor
establishments.

Other BLCE Expenditures.

Office of Chief Counsel. The Office of Chief Counsel represents the PSP in
cases against liquor licensees. The BLCE’s authorized complement includes a legal
section comprised of staff from the PSP’s Office of Chief Counsel. Expenditures for
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this section were $1,110,6272 in FY 2004-05, including the personnel costs of nine
attorneys, one legal assistant, four clerk typists, and three law clerks who perform
full-time BLCE functions. Although they do legal work for other district offices, the
nine attorneys are assigned to the Philadelphia District Office (2), the Harrisburg
District Office (2), the Allentown District Office (2), and the Pittsburgh District Of-
fice (3). The legal assistant is assigned to the Harrisburg District Office. The four
clerk typists are assigned as follows: one in Philadelphia, one in Allentown, and

two in Pittsburgh. One law clerk each is assigned to the Harrisburg, Allentown,
and Philadelphia District Offices.

Harrisburg Regional Laboratory. The BLCE expended $175,843 in FY 2004-05
for services provided by the PSP’s Harrisburg Regional Laboratory. This amount is
based on the cost of the salaries and benefits of two forensic scientist positions and
one clerk typist position at the Harrisburg Laboratory. These positions are fully
funded from the Liquor Control Enforcement appropriation.

We questioned the usage of State Stores Fund monies to fully fund these po-
sitions and the relationship of laboratory services to BLCE operations. We found
that the Bureau receives analysis services (e.g., for alcohol content) from the labora-
tory during the course of various investigations. We also found that the State
Stores Fund pays for the three positions in question pursuant to a 1993 memoran-
dum of understanding (MOU) between the Liquor Control Board and the State Po-
lice.

Effective March 1, 1993, a laboratory analysis function housed in the PLCB
was transferred to the PSP. As part of this transfer, certain equipment was trans-
ferred from the PLCB to the PSP laboratory. The MOU also provided for the trans-
fer of three PLCB laboratory positions, two chemists, and a clerical position, to the
PSP and that these positions were to thereafter be funded from the State Stores
Fund.

Since this transfer occurred, the volume of laboratory analysis services pro-
vided to the BLCE has grown and the operation was integrated into the general op-
eration of the Harrisburg Regional Laboratory. Staff of the PSP’s Bureau of Human
Resources also note that more than three laboratory staff persons are now involved
in processing beverage alcohol evidence for the BLCE. Thus, the annual cost of pro-
viding beverage alcohol services would appear to exceed the amount provided from
the State Stores Fund for the three positions in question.

Questions regarding these expenditures prompted a meeting between BLCE
officials and laboratory personnel. As a result of this meeting, the two parties

2Additionally, in some cases, the BL.CE retains outside legal counsel for certain matters. Accordingly, there are
some additional legal representation expenditures paid from the Liquor Control Enforcement appropriation for
the three fiscal years we examined and these are recorded in the minor object “Legal Services and Fees” under
operating increases.
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clarified their working relationship and discussed the purchase of additional
equipment that will enable the BLCE to enhance its use of laboratory services.

Detachment From York Station. The Liquor Control Enforcement appropria-
tion paid the salary and benefit costs of a Corporal serving in the BLCE’s C.A.G.E.
Unit on detachment from the PSP’s York Station. In FY 2004-05, these costs were
$42,165.

We questioned this expenditure and found that a Corporal assigned to the
York Station, Troop H, was detached to the Bureau’s C.A.G.E. Unit beginning in
late fiscal year 2002-03. This assignment was made because the Corporal working
in the C.A.G.E. Unit at that time was transferred to the PSP’s Integrated Informa-
tion Management System (IIMS) Project Team. The new Corporal’s status re-
mained detached while serving in the Unit. This person returned to the York Sta-
tion when a permanent employee was assigned to the C.A.G.E. Unit in FY 2004-05.
The PSP’s practice is to charge the personnel costs for a detached employee to the
bureau to which an enlisted member is assigned.

By Major Expenditure Object

From PSP expenditure and accounting records, it is also possible to classify
BLCE expenditures by “major and minor object of expenditure” as defined in the
Commonwealth’s accounting system. All expenditures of Commonwealth funds are
classified on the accounting records by minor object within a major object. Major
objects describe expenditures in general terms while minor objects provide more de-
tail.

As set forth in the Governor’s Office Manual, M310.2 (Revision No. 1), the fol-
lowing major object expenditure codes are used in the Commonwealth system:

— Personnel Services

— Transfers From State to Federal Appropriations
— Operational Expenses

— Fixed Assets

— Special Purpose Expenses

— Subsidies and Grants

— Debt Service and Fixed Charges

— Nonexpense Items

The BLCE generally has expenditures in three major object codes: Personnel
Services, Operational Expenses, and Fixed Assets. In FY 2004-05, however, the
Bureau did not have any expenditures in the Fixed Assets category. The following
breaks down FY 2004-05 BLCE expenditures totaling $17,326,851, according to ma-
jor and minor object. Table 32 provides detail by District Office.
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Personnel Services. BLCE expenditures in the major object “Personnel Ser-
vices” totaled $14,456,662, or about 83 percent of total spending. As shown on Ta-
ble 33, personnel services costs include salaries, wages, overtime, benefits, leave
payouts, and uniform maintenance allowances. The largest minor object categories

are salaries, hospitalization-insurance charges, and the state share of health bene-
fits.

Table 33

BLCE Personnel Services Expenditures in FY 2004-05
(By Minor Object Classification)

Minor Object FY 2004-05
Salaries--Regular Hours ...................... $ 9,538,801
Health Benefits--State Share ............... 1,448,027
Hospitalization Insurance..................... 1,263,355
Social Security Contributions................ 544,783
Leave Payout...........cccceecevveerecinnenenn. 450,743
Retirement Contributions ..................... 319,262
State Workmen's Insurance Pr ............ 204,868
Salaries--Shift Differential .................... 160,837
Medicare--State Share........................ 133,896
Overtime--Federal Underage................ 130,435
Wages--Regular Hours ........................ 126,510
Overtime Hours St. Time Rate............. 47,482
AllOWENCES ......oeveveeeeeeeeeieee et 30,038
Gen. Pay Increase-Cash Pay .............. 26,276
Employees Group Life Ins.................... 25,966
Salaries--Higher Classif. Pay................ 15,215
Unemployment Compensation............. 1,714
Litigation/Arbitration Payout................. 0
Repay Wage Overpay.........c.c.ccceveeennne 0
Rewards/Bonuses...............cccoeeeeunnennn. 0
Wages--Shift Differential ...................... 0
Repay Salary Overpay...........cccoccuueeee _ (11,548)

Total Personnel Expenses® .............. $14,456,662

May not add due to rounding.

Source: Developed by LB&FC staff using information obtained from the PSP Fiscal Division.

Operational Expenses. Operational expenses, the day-to-day costs required
to maintain the nine district enforcement offices and the Bureau headquarters, to-
taled $2,870,189 (see Table 34). The three highest minor expenditure objects among
all operating expenses are: “Rent of Real Estate,” “Vehicles-Leasing,” and “Con-
tracted Maintenance-NonEDP.”
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Table 34

BLCE Expenditures for Operational Expenses in FY 2004-05

Minor Object

Rent of Real Estate ........cc.cc.........
Vehicles—Leasing.........cccccouueennen.
Contracted Mtnce--Non EDP.........

Specialized Services .....................
Electricity .....ccocoeevivvereeeceee
Telecommunications—Rec ...........
Other Operating Costs ..................
Motorized Equipment ....................
Purchasing Card Purchases..........
Office Supplies ........cccoeevveriecneennn.
Travel.....cccovrvveieieeeeeeeeeceee,
Postage ......ccocvvveeeeiciiieece
Legal Services and Fees...............
Heating Fuel......................l.
Telecommunications—NR.............
Printing ....cooovoeenee e

Contracted Repairs--Mot. Equip

Furniture and Fixtures ...................
Other Rentals/Leases(Off-site)......
Wearing Apparel.............ccceecuneenn.
Telephone Equipment ...................
Other Computer Equipment ..........

8May not add due to rounding.

(By Minor Object Classification)

FY 2004-05

...... $1,217,297
...... 518,691
...... 260,147
..... 146,476
...... 121,440
...... 81,039
...... 79,031
..... 78,703
..... 67,245
..... 59,361
..... 42,015
...... 36,535
..... 31,651
...... 25,576
...... 24,325
...... 14,370
..... 12,957
...... 9,646
..... 8,824
..... 6,401
..... 6,012
...... 4,399
..... 3,721

Minor Object
Educational Supplies .................
Office Equipment—Leased........
Advertising .........cccccoeeeeiieennn,
Miscellaneous Supplies .............
Membership Dues......................
Water and Sewerage..................
Materials and Supplies...............

Medical Supplies........cccccuueen..n.
EDP Software .........c.ccveeuveeen.ee.
Contracted Services--Non EDP .
Drug Supplies ........ccccceeeeuveeeennns
Other Equipment...........c.cuoe...e.
Interest Charge--Late Vend Pmt
Contracted Repairs—Non EDP .
Contracted EDP Svcs-Vendor ...
Freight......cocooeiiiinieeeees
Graphic Services...........c............
Insur/Sur/Fid Bonds ...................
Interest Charge—Other..............

Total Operating Costs@...........

Source: Developed by LB&FC staff using information obtained from the PSP Fiscal Division.
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Rent of Real Estate. Expenditures shown in this category, $1,217,297, include
the payments made for the nine district office facilities as well as the Bureau head-
quarters. In the case of some leases, utility costs are included in the payments.

This varies by lease. Real estate rental costs for each district office are shown on
Table 32.

Vehicles—Leasing. BLCE expenditures for leased vehicles amounted to
$518,691 in FY 2004-05. Under BLCE policy a vehicle is assigned to each Liquor
Enforcement Officer, Enforcement Officer 3, District Office Commander, Section
Commander, Division Director, and the Bureau Director. The Bureau also main-
tains a vehicle pool.

As of November 2005, the BLCE'’s vehicle fleet totaled 217 (192 automobiles,
16 trucks, and 9 vans). Of this number, 158 were leased vehicles. The BLCE fol-
lows DGS guidelines with respect to replacing vehicles. Leased vehicles are re-
placed when they reach 100,000 miles.

Contracted Maintenance-Non EDP. In FY 2004-05, the BLCE expended a total
of $260,147 for non-EDP related contracted services. These involve contracted
maintenance services for buildings and grounds, telephone equipment, office
equipment, and other service contracts.

Fixed Assets. Expenditures for fixed assets involve the costs for items that
generally cost more than $5,000 and are expected to have a useful life of more than
one year. The BLCE had fixed asset costs for machinery and equipment, automo-
biles, and office equipment in FY 2002-03, and furniture and fixtures in FY 2003-04
but did not incur any fixed asset costs in FY 2004-05.

In FY 2002-03, BLCE incurred $227,753 in automobile costs. Consistent with
DGS guidelines, owned vehicles are replaced when they reach 80,000 miles. In FY
2002-03, the BLCE replaced ten automobiles and five trucks. In FY 2003-04, the
BLCE incurred fixed asset costs of $146,101 for furniture and fixtures for the Office
of Chief Counsel staff. These purchases included mailroom equipment, filing
equipment, and office furniture.

C. Appropriation Lapses

The BLCE did not spend the full amount of its appropriation from the State
Stores Fund in any of the three fiscal years we examined. The differences between
the amounts appropriated and the amounts actually expended in FY 2002-03, FY
2003-04, and FY 2004-05 are due to end-of-fiscal-year lapses of unencumbered and
unexpended monies. Table 35 provides detail on appropriation amounts returned to
the State Stores Fund for FY 2002-03 through FY 2004-05, by major object.
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Table 35

Amounts Lapsed to the State Stores Fund
(FY 2002-03 Through FY 2004-05)

ngor FY % of Total FY % of Total FY % of Total
Object 2002-03 Lapse? 2003-042 Lapse? 2004-052 Lapse?
Personnel Services ...... $ 608,189 50.5% $ 528,783 33.8% $1,437,589 62.3%
Operating Expenses..... 455,957 37.8 833,700 53.1 558,773 24.2
Fixed Assets ................ 140,742 11.7 206,244 13.1 312,000 13.5
Total Lapses.............. $1,204,888P 100.0% g1 568,727C 100.0% $2,308,362 100.0%
Lapse as % of Total 6.4% of 8.2% of 11.6% of
Appropriation.............. $18,738,000 $19,113,000 $19,884,000
appropriation appropriation appropriation

@May not add due to rounding.
bincludes lapses for Operating Expenses that were finalized in FY 2004-05.
CIncludes lapses for Operating Expenses that were finalized in FY 2005-06.

Source: Developed by LB&FC staff using information obtained from the Comptroller for Public Protection and Rec-
reation.

As shown, the largest lapse as a percentage of the total appropriation oc-
curred in FY 2004-05; with a total lapse of $2,308,362. The major object classifica-
tion personnel services accounted for the largest lapse amounts in FY 2002-03 and
FY 2004-05. In FY 2003-04, operating expenses accounted for the largest percent-
age of lapsed funds at 53.1 percent of total.

According to PSP Bureau of Staff Services, Fiscal Division staff, projections
for required funding are based on total costs of funding the authorized Bureau com-
plement, conducting planned operations for the Bureau, and completing budgeted
purchases during each fiscal year.

Fiscal Division staff indicated that large lapses in the major object of person-
nel services may be due to unexpected vacancies in the Bureau complement or less
compensation required for overtime payments. Fiscal Division staff also indicated
that BLCE views lapsing funds as a positive indicator of accomplishing the Bu-
reau’s mission under-budget.

D. Expenditure Controls
Both prior to and during the early stages of this study, questions were raised
and claims made that monies appropriated for liquor law enforcement are some-

times used instead for other PSP purposes. Our study did not find any indication of
such expenditures during FY 2002-03 through FY 2004-05.
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In conjunction with developing a line-item accounting of BLCE expenditures,
we checked on the existence and nature of accounting controls designed to ensure
that BLCE funds that are appropriated from the State Stores Fund are not misdi-
rected to other State Police organizational units or purposes. Controls exist at two
levels: one internal to the PSP and the other through the Comptroller’s Office.

Internal PSP Controls

The initial step in expending funds against the State Stores Fund is gener-
ated through the PSP chain of command within the BLCE (i.e., Bureau Director,
Director of Administration, and Director of Operations). PSP officials also note that
a departmental special order places expenditure controls over the entire agency in-
cluding the BLCE. This is an internal document that specifies cost containment
measures and is considered before an expenditure is made.

Also, at the Department level, the PSP’s Bureau of Staff Services, Fiscal Di-
vision, is responsible for ensuring that the proper authority to incur expenses for
BLCE is approved and expenditures are coded to the correct funds before the re-
quest goes to the Comptroller.

Comptroller’s Office Controls

In their capacity as the chief financial accounting officers for the agencies
they serve, all the Commonwealth comptrollers have explicit authority through the
Fiscal Code to approve or disapprove requisitions for payments drawn on the State
Treasury. The Comptroller for Public Protection and Recreation (PP&R) has a
number of established controls that diminish the possibility of misapplied expendi-
tures by the BLCE.

For example, all BLCE expenditures are reviewed by the Comptroller’s Con-
tract Review Unit which determines that the correct organizational and accounting
codes are used in the requisition for funds drawn against the State Stores Fund.
Special scrutiny is exercised in any instance where expenditures are coded against
the General Fund or in some cases against both the General Fund and State Stores
Fund (called “split codes”). Similarly, requisitions drawn on the State Stores Fund
using an organizational code outside of the BLCE (e.g., a different PSP bureau)
would trigger the need for further inquiry and justification.

Other standard accounting control measures employed by the Comptroller
include the monthly purchasing post-audit function. This program concludes any
investigations of items identified in the initial review of expenditures which were
identified as possibly inappropriate or miscoded. A further quality control activity
undertaken by the Comptroller’s Office on a monthly basis is a random sample of
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Bureau invoices. Through this on-site review, suspicious transactions can be ques-
tioned and resolved in a timely manner.

Another area discussed with the Comptroller dealt with the BLCE Purchas-
ing Card Program. According to the BLCE, the BLCE possesses 16 VISA Procure-
ment Cards. BLCE Headquarters posses two purchasing cards, and district offices
variably possess either one or two cards based on need. Purchases made through
the use of these cards are subject to the same Comptroller processes as discussed
above. Monthly statements are reviewed by Comptroller staff, and questionable ex-
penditures are identified and resolved between the Comptroller staff and the BLCE.

Internal BLCE accounting controls are also outlined with respect to the Pur-
chasing Card Program in BLCE policies and procedures. These documents contain
instructions for the BLCE Director to designate and maintain a listing of persons
authorized to use the card, as well as the purposes for which the card may be used
and not used. Also, no purchases are to be made using the card without first obtain-
ing approval from the Director of the BLCE, the Director of the Administration Di-
vision, or the Director of the Operations Division prior to purchase. No unauthor-
ized purchases or any purchase of goods and/or services exceeding $3,000 are to be
made with the card. Receipts for purchases are maintained and reconciled monthly
upon receiving a statement from the PNC Bank.

In November 2000, the Comptroller for PP&R conducted an audit of BLCE
accounts in which two findings pertained to the VISA Purchasing Card and to the
Confidential Investigation Advancement Account. The audit report suggested
needed improvements in these two areas.

The BLCE has policies and procedures regarding their Confidential Investi-
gation Advancement Account and the Confidential Petty Cash Fund. According to
the Comptroller, the State Police maintain a number of confidential accounts, nec-
essary for investigative assignments including undercover operations.

The purpose of the Confidential Investigation Advancement Account is to pro-
vide necessary monetary resources for liquor enforcement officers to conduct field
operations (e.g., purchase of alcoholic beverages and use of video gambling devices).
The Confidential Petty Cash Fund is used only for expenditures approved for
payment from the Confidential Investigation Advancement Account, but reim-
bursements are limited to less than $25 and are paid in cash. Reimbursements for
$25 or greater must be made from the Confidential Investigation Advancement Ac-
count and are issued by check. Both accounts are administered by separate account
custodians.

Further, the 2005 special order issued by the PSP on the subject of cost con-
tainment establishes that all agency discretionary spending (including from the
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VISA Purchasing Cards and Advancement Accounts) be strictly limited to “as
needed” expenditures. All other purchases shall be reviewed based upon opera-
tional needs, and shall be subject to prior approval if the purchases exceed $100.
The PSP Bureau of Staff Services, Fiscal Division, enforces the special order and
ensures that proper authority to incur expenses is approved/or disapproved before
the request goes to the Comptroller.

Summary financial information on confidential accounts (including those
administered by the BLCE) is provided to the Comptroller’s Office, which has the
authority to examine further detail on such accounts when necessary. As indicated
above, the Confidential Investigation Advancement Account was the subject of a
Comptroller audit released in 2000.
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Vil. Other Pertinent BLCE-Related Issues

A. The Storage of Gambling Devices, Cash, and Other
Evidence Seized During Raids

During the course of various enforcement actions such as gambling raids,
border patrols, and speakeasy investigations, BLCE officers search for and seize
gambling devices, alcohol, cash, and other items upon reasonable and probable
cause. Specifically, the Liquor Code gives LEOs the power to seize: (1) liquor, alco-
hol, malt, or brewed beverage unlawfully possessed, manufactured, sold, imported,
or transported; and (2) any of the following which are or have been used in the
unlawful manufacture, sale, importation, or transportation of the above beverages:
stills, equipment, materials, utensils, vehicles, boats, vessels, animals, and aircraft.
LEOs can also confiscate “any equipment or appurtenances” actually used in the
commission of unlawful acts, including gambling devices.

Upon seizure and until the hearing and appeal process is completed, the
BLCE is required to retain and store those items. During this time, the seized
items are considered evidence and must be maintained in the possession of the
BLCE. The Bureau must also retain possession of the items until the Liquor Code
procedure for the disposition of seized property is completed. The current methods
of handling and storing seized items is both cumbersome and costly.

Seizures and Items in Storage

BLCE records show that LEOs seized a total of 1,380 gambling machines and
$306,726 in cash during CY 2004 and CY 2005 (see Table 36). During the course of
other raids and investigations in 2004 and 2005, LEOs took possession of 235.6 li-
ters of liquor, 610.4 gallons of beer, and 608.9 liters of wine. The handling, storage,
and disposition of such items is problematic for the BLCE.

Table 36

Gambling Machines, Cash, and Alcoholic Beverages Seized by the BLCE
(During CY 2004 and CY 2005)

CY CcYy
2004 2005
Number of Gambling Machines Seized ........ 700 680
Amount of Money Seized.............................. $135,275 $171,451
Liquor Seized (liters)..........cccccceeeevvverinveeeennn. 2,011 1,249
Beer Seized (gallons).............cccovevvvverrciinnnns 6,030 4,173
Wine Seized (liters).......cccoceeiiviciiiiiiicciein, 818 4,821

Source: Developed by LB&FC staff using information obtained from the Bureau of Liquor Control Enforcement.
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We found that machines, cash, and other items seized by LEOs are being
held in storage at each district office location. Based on a survey of BLCE districts
conducted in September 2005, a total of 1,838 gambling devices were in storage at
the nine district offices. The largest number, 943 machines, were being housed in
the Pittsburgh District, at both the district office and at an off-site 10,000 square
foot warehouse. (See Table 37.) While some of the 1,838 machines have reportedly
been in storage for 3 years or less, others have been held for up to 8 to 10 years.

The District Office Commanders also reported that they were holding cash to-
taling $385,844 that had been seized during various raids. Other items reported to
be in storage are as follows: (1) 17,076 liters, 3,831 gallons, and 27 kegs of beer; (2)
3,571 liters of liquor; and (3) 2,137 liters of wine.

Based on inventory records and observations, numerous other miscellaneous
items seized by BLCE officers are also in storage. These items include televisions,
stereo equipment, karaoke equipment, cash registers, refrigeration and dispensing
systems for keg beer, bar chairs, pinball machines, bathroom fixtures, coolers, re-
frigerators, jukeboxes, and a bar from a speakeasy.

Table 37

Seized Alcohol, Gambling Devices, Cash, and Other Assets
in Storage at BLCE Facilities

(As of September 2005)
Other Rental

Gambling Beer Liquor Wine ltems of  Stored at Space Cost

District Office Devices Liters Liters Liters Cash Valug? DO Office Per Year?
Philadelphia....... 299 992 1,571 7N $123,140 X X $14,898
Wilkes-Barre...... 33 678 155 135 13,212 X X 0
Harrisburg.......... 83 1,993 670 550 29,876 X X 0
Pittsburgh®......... 943 6,132 360 360 40,055 X X 65,000
Altoona .............. 79 852 78 59 20,882 X X 0
WilliamsportC ..... 22 1,817 43 43 6,521 X X 0
Punxsutawney®.. 48 674 16 16 21,896 - X 0
Erie . .cccereireannn. 3 1,384 220 105 8,717 - X 0
Allentown........... 328 2,555 459 79 121,547 - X 16,296
Total ............... 1,838 17,076 3,571 2137 $385,844 X X $96,194

a0ther miscellaneous assets not specified on the table include such items as bar chairs, refrigerators, pinball ma-
chines, and televisions.

bRepresents the costs of two rented storage spaces and bank safe deposit boxes.
CWine and Liquor reported together in this district office—half is in each category.

Source: Developed by LB&FC staff using information obtained from a September 2005 BLCE survey.
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In some cases, the items listed on Table 37 are being stored in district office
facilities, but in four offices, items are also stored in rented facilities. In one district
office, Philadelphia, cash is stored in six safe deposit boxes in a local bank. The an-
nual rental for the safe deposit boxes is $1,470. The annual rental costs for the
storage facilities is $96,194.

Current Disposition Procedures

Once the hearing and appeal process is completed on the violation, the BLCE
must begin a second process in order to dispose of the seized property/machine(s)
under the forfeiture provisions of the Liquor Code.

Under Article VI of the Liquor Code, a verified forfeiture! petition must be
filed by the BLCE in the court of common pleas containing the following informa-
tion: (1) a description of the seized property; (2) a statement of the time and place
where the property was seized; (3) the property owner, if known; (4) the person in
possession of the property if known; (5) a statement of the illegal activity in which
the property was involved; and (6) a request for an order of forfeiture.

The petition must then be served on the owner of the property if known, or
upon the person in possession of the property at the time of the seizure. If the prop-
erty owner is not known and no one was in possession of the property at the time of
seizure, a notice of the petition must be placed in the newspaper once a week for
two weeks in the county where the property was seized.

If anyone files a claim for the property, a hearing must be held. At that hear-
ing, (even though, in the case of gambling devices, the machine has already been
found to be an illegal gambling device during the administrative hearing before the
ALJ) the Commonwealth must again prove that the property was unlawfully pos-
sessed or used,—i.e. that it was an illegal gambling device—at which time the bur-
den of proof shifts to the claimant to show that he is the lawful owner of the prop-
erty and that it was not unlawfully used or possessed. If, at the hearing, the claim-
ant proves that the property was acquired lawfully, the court may order the prop-
erty to be returned to the claimant. But if it appears that the property was unlaw-
fully acquired and/or used, the court is to order the property be adjudged forfeited
and condemned.

Upon having the property condemned by the court, the court is to order the
sheriff to destroy all alcohol and other property, including illegal gambling

1Seizure of property pertains to the authority to take possession of property. Forfeiture, on the other hand,
deals with the deprivation or destruction of a right in the property as a consequence or penalty for some act. In
fact, the Liquor Code provides that no property rights exist in any alcohol illegally manufactured or possessed,
or in any device, equipment, aircraft, boat, or vehicle used in illegal activities.
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machines.2 The court may order that the alcohol can be delivered to a hospital for
its use. In the case of boats, vehicles, containers, animals, and aircraft, the court
shall order that these items are to be delivered to the BLCE for its use or sale or
disposition in its discretion. Any proceeds of the sale of boats, vehicles, containers,
animals, and aircraft is to be deposited into the State Stores Fund.

B. Staff Size of the Compliance, Auditing,
and Gambling Enforcement (C.A.G.E.) Unit

An examination of subsequent personnel reports of the PSP Bureau of Liquor
Control Enforcement indicates that the staff of the Special Investigations Section
was greatly reduced during the 1990s. For example, the authorized complement of
the Section as of January 1995 provided for one Sergeant, one Trooper, two audi-
tors, one accountant, and one clerical position. However, auditor positions were also
placed in the staffing of some but not all of the district offices. This general ar-
rangement was in place until January 2003 when the designation of Auditor or LEO
Auditor was dropped and these positions were incorporated into the Liquor En-
forcement Officer position (additionally, it appears that the number of authorized -
and allotted LEO positions in the Bureau was reduced by two positions from 143 to
141).

The configuration of the personnel in the Special Investigations Section was
modified several times in the subsequent years. For example, the complement re-
port for January 1998 shows one Corporal, one Trooper, one EO3, one accountant,
two auditors, and one clerical. The January 2001 complement report shows one
Corporal, one Trooper, two EO3s (one for the east and the other for the west), one
LEO Auditor, and one clerical. Beginning in 2003, no LEOs have been assigned to
the Special Investigations Section and in the spring of 2003, the name of the organi-
zation was changed to the Compliance, Auditing, and Gambling Enforcement Unit
(C.A.G.E.). This unit continues to be staffed by one Corporal, one Trooper, one EO3,
and one clerical position. There are currently no trained auditors or accountants on
the C.A.G.E. complement.

While the “Special Investigations Section” was considered the auditing arm of
the BLCE, its successor, the C.A.G.E. Unit, is considered by BLCE officials to be
more of a policy and compliance unit than an auditing section. With the retirement
since 1987 of many LEOs who had audit training and experience, relatively little
formal audit activity is presently occurring.

2The Liquor Code provides no authority for condemned gambling devices to be dismantled to allow for the sale of
component parts.
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C. Statewide Deployment of LEOs

The BLCE Procedures Manual describes a general methodology for assigning
BLCE personnel to the various district offices. For Liquor Enforcement Officers,
the primary criterion to be used in determining the number of LEOs allocated to
each district office is the number of establishments licensed by the Pennsylvania
Liquor Control Board in each district office’s geographic area. The Manual qualifies
this by stating that other local factors (such as number of speakeasies, frequency of
special events occurring in the district office area, etc.) shall be examined on a case-
by-case basis to determine their impact on the general methodology.

As indicated in Table 38, the distribution and deployment of LEOs (i.e., au-
thorized complement) to the districts is generally proportional to the number and
proportion of the licenses in those districts to the statewide total. In all cases the
difference is less than plus or minus 2 percent. The widest divergence occurs in the
Philadelphia District Office, where the number of LEOs deployed is 1.6 percent
higher than the percentage of licensees in that district.

Table 38
Deployment of LEOs to
District Enforcement Offices*

District No. of % of State No. of % of State LEOs to
Enforcement Office Licensees? Total LEOs Total Licensees (+ or -)
Philadelphia. ............ 3,244 17.7% 27 19.3% +1.6%
Wilkes-Barre ........... 2,138 11.6 15 10.7 -0.9%
Harrisburg................ 1,678 9.1 13 9.3 +0.2%
Pittsburgh................ 4,225 23.0 32 22.9 -0.1%
Altoona ................... 1,077 59 8 5.7 -0.2%
Williamsport ............ 887 48 7 5.0 +0.2%
Punxsutawney......... 886 4.8 7 5.0 +0.2%
Ere.ereeeeeeeeeeenn. 1,164 6.3 9 6.4 +0.1%
Allentown ................ 3,075 16.7 22 15.7 -1.0%

Total...cooovire, 18,374 100.0% 140 100.0%

*Based on licensee data as of January 30, 2006, and the LEO authorized complement level for each district office as
of January 2006.

agee Appendix C for a breakdown of liquor licensees, by county.

Source: Developed by LB&FC staff using information obtained from the Pennsylvania State Police and the PLCB.

In the case of supervisory staff, Enforcement Officer 3s are to be allocated to
the district offices based on the following guidelines:

— up to 8 officers (LEOs) justifies 1 EO3;
— 8-14 officers justifies 2 EO3s;

~ 15-21 officers justifies 3 EO3s;

— 22-28 officers justifies 4 EO3s; and

— 29-35 officers justifies 5 EO3s.
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An examination of the assignment of EO3s among the districts indicates
compliance with these guidelines for the districts of Philadelphia, Harrisburg, Al-
toona, and Erie. The following five districts show EO3 assignment that is at vari-
ance from the guideline:

— Wilkes-Barre — 2 EO3s (one less than recommended);

— Pittsburgh — 4 EO3s (one less than recommended);

— Williamsport — 2 EO3s (one more than recommended);

— Punxsutawney — 2 EO3s (one more than recommended); and
— Allentown — 3 EO3s (one more than recommended).

The Manual also provides, however, that the Director of the Bureau of Liquor Con-
trol Enforcement has discretionary authority to modify the assignment criteria or
allocation of personnel on an as-needed basis. According to the BLCE Director of
Operations, allocations in effect, as of January 30, 2006, were based on the applica-
tion of the allocation methodology plus consideration of operational needs. For ex-
ample, the addition of an extra EO3 in Williamsport and Punxsutawney was
deemed necessary on the basis of operational effectiveness.

D. Point System for Liquor Code Violations
by Philadelphia Licensees

On February 6, 2005, legislative changes took effect establishing a point sys-
tem for violations by liquor licensees in all cities of the first class (i.e., Philadel-
phia).? Act 2005-39 subsequently limited the point system to restaurant and eating
place licensees in cities of the first class. Upon the accumulation of certain numbers
of points, such licensees are subject to various consequences, including at the high-
est levels, license revocation. (See Exhibit 11 for a description of the basis upon
which points are assessed.)

Consequences for the accumulation of points range from mandated compli-
ance with the Responsible Alcohol Management Program (for 10 or more points), to
placing the license in safekeeping (for 15 or more points), to license revocation (for
accumulation of 20 points or more in more than one citation).

Points assigned to any license record are removed at the rate of three points
for each twelve consecutive months of operation in which the license has not been
assessed points. Points assigned to a license record transfer with the license to a
new owner.

8The point system in Philadelphia has been made a part of a court challenge before the federal district court.
See Asian-American Beverage Association, et al. v. Commonwealth of Pennsylvania, et al. Counsel for the Of-
fice of the Attorney General told us the primary challenge raised by the case involves the beer-to-go permitting
requirement in Philadelphia, but that a secondary challenge is being made against the point system. (See also
Section VIL.G.)
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Exhibit 11

The Statutory Basis of Point Assessment for
Liquor Code Violations in Philadelphia

1. For enhanced penalty violations, an ALJ is to assign five to ten points for each of the follow-
ing violations, depending on the circumstances surrounding the violations:

section 493(1) as relates to sales to minors and visibly intoxicated individuals;
section 493(10) as relates to lewd, immoral, or improper entertainment;

section 493(14) as relates to permitting undesirable persons or minors to frequent
premises;

section 493(16) as relates to furnishing liquor at unlawful hours;

section 493(21) as relates to refusing inspection;

section 611 as relates to public nuisances;

section 493(31) as relates to sale or purchase of a controlled substance or drug
paraphernalia;

18 Pa C.S. §5902 (relating to prostitution and related offenses) committed by the
owner or operator of the licensed premises or an agent thereof if the violation occurs
at the licensed premises;

18 Pa C.S. §6301 (relating to corruption of minors) committed by the owner or opera-
tor of the licensed premises or an agent thereof if the violation occurs at the licensed
premises; and

18 Pa C.S. (relating to crimes and offenses) if the violation is graded as a felony.

2. For the following violations, an ALJ is to assign two points:

section 467 as relates to failure to display license under transparent material;
section 491(5) as relates to failure to properly dispose of empty liquor containers;
section 493(6) as relates to brand or trade name on spigot;

section 493(12) as relates to failure to have records on premises;

section 493(20) as relates to unlawful advertising;

40 Pa. Code §3.51 (relating to liquor) as relates to inside passages and connections
to residence;

40 Pa. Code §5.42 (relating to lighting) as relates to adequate lighting;

40 Pa. Code §§5.51(a) (relating to cleaning of coils, tap rods, and connections) and
5.52 (relating to certificate or record required) as relates to cleaning of coils and
maintenance of records on the cleaning of coils; or

a violation of any requirement of the board or the city to obtain or maintain the li-
cense issued by the board.

3. Regulations detail points to be assessed for what are termed “non-enhanced violations.” As
established in regulation, the following violations are to be assessed between three to five

points:

Supplying false information on applications or notices.

Verification of an application by an unauthorized person.

Offering, conferring, or agreeing to confer upon an enforcement officer of the Bureau
of Liquor Control Enforcement or offering to pay or paying a commission, profit, or
remuneration to a member or employee of the Board or other employee of the Com-
monwealth.
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Exhibit 11 (Continued)

— Cashing, receiving, handling, or negotiating payroll and other checks.

— Holding an event, contest, or tournament on the licensed premises involving the con-
sumption of alcoholic beverages.

— Failure to be a bona fide restaurant by not providing sufficient food items, eating
utensils, dishes, and seating in a location with a total area of four hundred (400)
square feet available to the public in one (1) or more rooms.

— Failure to be a bona fide eating place by not providing sufficient food items, eating
utensils, dishes, and seating; in a location with a total area of three hundred (300)
square feet available to the public in one (1) or more rooms.

— Failure to maintain a permanent partition at least four (4) feet high between the li-
censed eating place and other business.

~ Permitting entertainment outside of lawful service hours or on Sunday before 11:00
a.m. or after 2:00 a.m. on the following Monday.

— Permitting entertainment to occur without an amusement permit.

— Permitting entertainment while the license or amusement permit was suspended by
order of an ALJ.

— Furnishing false information concerning sales of food and beverages when applying
for a Sunday sales permit; or concealing the pecuniary interest of others; or conceal-
ing the source of funds when applying for a license.

— Possessing or operating gambling devices or paraphernalia or permitting gambling or
lotteries, poolselling, and/or bookmaking on the licensed premises.

— Interference with a liquor control enforcement officer, police officer, or Board em-
ployee in the administration of the law or other governmental function.

— Altering an expired liquor license to show it as current and valid.

— Consumption of liquor or malt or brewed beverages by licensee or its agents while
tending bar or otherwise serving alcoholic beverages.

— Selling alcoholic beverages during a period of license or permit suspension.

— Permitting another person to operate a business on the licensed premises.

— Permitting another person or entity to own and/or operate the licensed premises.

— Selling alcoholic beverages after the license is submitted for safekeeping.

— Selling alcoholic beverages after the license has expired.

— Selling beer products for takeout in excess of one hundred ninety-two (192) fluid
ounces in a single sale (except for distributors, importing distributors, and manufac-
turers).

— Selling untaxed cigarettes.

Source: Developed by LB&FC staff using information obtained from the Pennsylvania Liquor Code.
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According to PLCB staff, no license revocations had yet occurred (as of April
2006) as a result of a licensee accumulating the specified number of points under
this system.

E. The BLCE Procedures Manual

The BLCE’s Bureau Procedures Manual is outdated and does not include the
full range of activities and programs for which the Bureau is responsible. Although
portions of the manual were revised in 2004 and 2005, much of the document dates
to June 2002 and before.

An itemization here of specific examples of current gaps or deficiencies in the
manual does not appear necessary or useful. We have discussed the manual with
BLCE headquarters officials and the Director of the Operations Division acknowl-
edges there are problems in the existing manual. He has advised us that work is
underway on a new, revised manual. Further changes and additions to the manual
will be necessary in accordance with actions that may be taken on the recommenda-
tions contained in this report.

F. Appeals From Adjudications of BLCE Citations

The BLCE frequently prepares and prosecutes violations twice: once for the
OALJ adjudication hearing and then again on appeal for the de novo hearing before
the court of common pleas. The double preparation creates cost inefficiencies for
BLCE attorneys, and the BLCE experience is that courts of common pleas typically
reduce sanctions imposed by the OALJ.

Generally, judicial review of state agency administrative actions and deter-
minations is limited in scope, determining whether constitutional rights have been
violated, whether an error of law has been committed, and whether the findings of
fact were supported by substantial evidence. However, due to provisions in the
Liquor Code, liquor enforcement cases do not follow the general administrative
process set forth in Pennsylvania administrative law for the judicial review of
Commonwealth agency actions.

The typical role of a court reviewing administrative action is to examine the
record and the agency’s decision, to interpret the law, and to ensure that such deci-
sion was made within the parameters of the law. Beyond this, an agency’s decisions
and orders are generally entitled to deference by a reviewing court.

Under Pennsylvania law, appeals from final orders of Commonwealth agen-
cies generally go directly to the Commonwealth Court where the court would hear
the appeal on the record certified by the Commonwealth agency. See 42 Pa. C.S.A.
§763 and 2 Pa. C.S.A. §704. After this hearing, the Commonwealth Court is
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required to affirm the adjudication of the agency unless it finds that that adjudica-
tion was in violation of the appellant’s constitutional rights or is not in accordance
with law or that a finding of fact is not supported by substantial evidence.

Appeals from Administrative Law Judge adjudications of BLCE citations are
appealed first to the Liquor Control Board, but then, however, are not appealed to
the Commonwealth Court but instead are appealed to a court of common pleas.
Under the Liquor Code, the court of common pleas is required to conduct a de novo
review of the decision of the Liquor Control Board. A de novo hearing is a new hear-
ing on the matter, conducted as if the original hearing had not taken place. As
such, the court has the authority, in its discretion, to make new findings of fact and
conclusions of law in the case before it.

The Commonwealth Court has held that it is improper for a court of common
pleas to conduct a review of a liquor case only to determine whether the determina-
tion of the Board was supported by substantial evidence, whether an error of law
was committed or whether there was an abuse of discretion and not conducting a de
novo review.5 The BLCE is not, however, required to retry its case in its entirety
and may rely on the record created before the OALJ. The court has the duty to re-
ceive the record from the OALJ hearing, together with any other evidence properly
submitted, and to then make its own findings of fact and conclusions of law.6

While the BLCE can simply rely on the record from the OALJ adjudication,
the reality, according to BLCE counsel, is that in many cases, where the credibility
of witnesses and the weight to be given to particular testimony and evidence are
key, the BLCE must prepare and prosecute matters twice: once for the OALJ adju-
dication hearing and then again on appeal for the de novo hearing before the court
of common pleas.

The BLCE favors conforming the Liquor Code administrative trials and ap-
peals to the general administrative practice, or at a minimum, to eliminate the de
novo scope of review of the courts of common pleas.” The Chief Administrative Law

4This is also the process for several other types of Commonwealth agency adjudications in addition to BLCE
appeals, as set forth in 42 Pa. C.S.A. §933, such as (a) Department of Health birth record determinations; (b)
certain Vehicle Code cases of the Department of Transportation; (¢} Worker’s Compensation Appeals Board de-
terminations under the Pennsylvania Occupational Disease Act; (d) Department of Revenue estate administra-
tion tax determinations; (¢) PLRB determinations under Act 195 (relating to non-Commonwealth employee
cases); and (f) Building Energy Conservation Act determinations of the Department of Labor & Industry or
DCED.

5PSP Bureau of Liquor Enforcement v. R-Lounge. Ltd, 646 A.2d 609 (Pa. Commw. Ct. 1994).

SPSP Bureau of Liquor Enforcement v.Kelly’s Bar, Inc., 639 A.2d 440 (Pa. Supreme Ct. 1994).

“For example, appeals of determinations of the Pennsylvania Labor Relations Board in cases not involving
Commonwealth employees are appealed first to a court of common pleas. The role of a court in review of a de-
termination of the PLRB is limited to determining whether or not the findings of the PLRB are supported by
substantial and legally credible evidence, and whether the conclusions deduced therefrom are reasonable and
not capricious, arbitrary, or illegal; the court may not substitute judgment for that of the PLRB where no such
errors were committed by the Board. See, Standard Pa. Practice §§166:774-166:778.
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Judge for the PLCB commented that courts of common pleas generally do not issue
consistent rulings in Liquor Code appeals from one court to the other.8 This creates
a local judge issue in that how the Liquor Code is applied to licensees differs de-
pending on where a licensee is located and what common pleas judge hears the ap-
peal.

G. “Beer-to-Go” Permits

Act 39 of 2005 amended the Liquor Code to create a new permit for the sale of
malt or brewed beverages off the premises (“beer-to-go”) which applies only to res-
taurant and retail dispenser licensees in cities of the first class, hotel and restau-
rant liquor licensees, airport restaurant liquor licensees, municipal golf course res-
taurant liquor licensees and privately-owned public golf course restaurant licensees.
Specifically, all restaurant and retail dispenser licensees in a city of the first class
who are otherwise permitted to sell malt or brewed beverages on a take-out basis to
patrons may not do so unless granted a special permit from the PLCB. An applica-
tion for the “beer-to-go” permit must be accompanied by approval from the govern-
ing body of a city of the first class in which a licensed premises is located. The fee
for this special permit is $300.

According to Act 39 of 2005, “The governing body of the city must ren-
der a decision by ordinance or resolution within 45 days of receipt of
the licensee’s request for off-premises consumption. The governing
body must approve the request unless it finds that doing so would ad-
versely affect the welfare, health, peace and morals of the city or its
residents. A decision by the city to deny a request may be appealed to
the court of common pleas in the county in which the city is located.
The failure to render a decision by the governing body of a city of the
first class within the 45-day period shall be deemed approval of the
permit.”

The creation of this new permit occurred, at least in part, to deal with en-
forcement issues at establishments referred to as “Stop-and Gos” operating mainly,
but not exclusively, in Philadelphia County.?

8According to the Chief Administrative Law Judge, not only are licensees treated differently in the imposition of
penalties based on the location of the common pleas court hearing the case, but there have been instances where
the common pleas courts make legal conclusions and interpretations that are inconsistent from one jurisdiction
to another.

9To address problem establishments, a “Stop-and-Go” task force is also currently operational in Philadelphia.
According to the BLCE Eastern Section Commander and Philadelphia District Office Commander, intelligence
gathered and shared within the task force has led to the identification and investigation of particularly trouble-
some establishments. The Director of the Division of Operations indicated that BLCE will continue to work
with the Philadelphia Police Department and members of the Philadelphia “Stop-and-Go” task force to more
effectively enforce the Liquor Code in such establishments.
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The term “Stop-and-Go” is not an identification of a class of liquor licensee,
but rather a colloquial term used to describe the nature of operation of a number of
licensed establishments. Typically, such establishments possess either an Eating
Place (E) or Restaurant (R) license. Class E licensed establishments are commonly
referred to as a delicatessen or corner store. Much of the alcohol sold in “Stop-and-
Go” establishments are take-out sales of malt or brewed beverages in “six-pack” or
40-ounce containers.

The Director of BLCE indicated that many “Stop-and-Go” establishments
possess Class E licenses. Some EO3s identified the primary purpose of the Class E
license as the elimination of saloon atmospheres in which the sale of alcohol was the
sole intent of an establishment.

Class E licenses mandate that the primary purpose of the licensed establish-
ment is the regular preparation and service of food. Class E licenses require the in-
terior dimensions of the establishment to be no less than 300 square feet, equipped
with at least 30 chairs, or the equivalent seating, at tables for public use. Moreover,

Class E licensees may only sell beer or its variants; liquor and wine sales are for-
bidden.

The licensee can sell up to 192 fluid ounces of beer products, in original con-
tainers, for take-out purposes. Class E licensees may not sell any single, open con-
tainer of alcoholic beverage for consumption outside the establishment. This hcense
is also restricted by the county-quota law.

Through meetings with the BLCE Eastern Section Commander, the Philadel-
phia District Office Commander, and EO3s in the Philadelphia District Office, we
identified several characteristics of a typical “Stop-and-Go.” The three main prod-
ucts typically sold at such establishments are general food products, beer, and de-
vices (such as pipes) intended for tobacco use that often are used for smoking illegal
drugs.

The owner of a “Stop-and-Go” establishment occasionally owns an adjoined
business that does not possess a liquor license. A Plexiglas partition is sometimes
found between the licensed establishment and the stand-alone business. As a re-
sult, a “co-mingling of clientele” usually occurs between the licensed establishment
and the adjacent business, which may include a number of minors.

The ease of movement between the licensed establishment and the business
not possessing a liquor license has been identified as contributing to socially detri-
mental behavior occurring within both the licensed establishment and stand-alone
business, as well as the surrounding neighborhood. Examples of such behavior may
include customers consuming purchased malt or brewed beverages directly outside
of the establishment or the furnishing of malt or brewed beverages to minors either
on the premises or in the area nearby “Stop-and-Go” establishments.
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The House Liquor Control Committee conducted a hearing on September 14,
2004, concerning the nature and operations of “Stop-and-Go” establishments in
Philadelphia. In this hearing, Philadelphia residents who testified identified the
following observed activities in “Stop-and-Go” establishments:

e The sale of individual cigarettes.

» The sale of pipes or other devices intended for tobacco use; but commonly
used to smoke illegal drugs.

e Failure to provide adequate and available seating.

e Complicity, through ignoring, the sale of illegal drugs on or around the li-
censed premises.

e Failure to provide trash containers; resulting in the scattering of rubbish
in and around the licensed establishment.

o Sale of South Eastern Pennsylvania Transit Authority (SEPTA) tokens for
personal profit.

Since November 1, 2005, the effective date of Act 39’s “beer-to-go” provisions,
Philadelphia County Council has approved 822 off-premises sales applications
(OPS) with about 50 other applications pending appeal in the Court of Common
Pleas. According to the PLCB, it had approved approximately 642 applications for
“beer-to-go” permits (i.e., off premises sales) as of mid-April 2006. The discrepancy
between the number of PLCB-granted permits and City Council approvals may be
partially explained by licensees who did not forward the approved application to
PLCB or those which, due to the volume of approved applications by Council, have
not yet been acted upon by the PLCB.

Beer-to-go permits must be renewed annually. Act 39 authorizes the PLCB
to object to the renewal of a “beer-to-go” permit based upon the operating history of
the permit-holding licensee, and the Board may refuse to renew the permit follow-
ing notice and a hearing. A licensee whose “beer-to-go” permit is not renewed is in-
eligible to receive the permit for an additional two years.

The beer-to-go permit requirements of Act 39, however, are being challenged
in court.l0 Several retail operators of “stop and go” establishments in Philadelphia
originally brought suit in Commonwealth Court alleging that the permitting re-
quirements of Act 39 were in conflict with other provisions of the Liquor Code and
violated the Pennsylvania Constitution and the Fourteenth Amendment of the U.S.
Constitution. Upon request from the plaintiffs, following an expedited hearing, the
Commonwealth Court temporarily enjoined the enforcement of Act 39. The case
was then removed to federal court where the injunction was vacated. Counsel for
the Pennsylvania Office of Attorney General indicated that, as of early May 2006,
the case was in a procedural holding pattern. The plaintiffs have removed the

10Asian-American Beverage Association, et al. v. Commonwealth of Pennsylvania, et al., Civil Action No. 1:05-
CV-2135, in the federal U.S. District Court for the Middle District of Pennsylvania.
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federal claims and the question being decided is whether the case should remain in
federal court or be returned to state court.

H. Oversight of Direct Shipments of Wine

The outcome of currently pending court actions holds potentially significant
implications for the BLCE. Specifically, how the issue of the internet/direct ship-
ment of wine issue is handled could involve the BLCE in enforcing the detection and
interdiction of illegally shipped wine. BLCE representatives have serious concerns
about the potential impact this issue may have on the BLCE’s enforcement staff re-
sources and current enforcement responsibilities.

On May 16, 2005, the U.S. Supreme Court struck down direct shipping laws
in Michigan and New York.!! Both Michigan and New York allowed in-state winer-
ies to sell wine directly to consumers but either prohibited or made it economically
impractical for out-of-state wineries to do so. Similarly, the Pennsylvania Liquor
Code prohibits shipment of wine from out-of-state wineries to Pennsylvania resi-
dents except where certain requirements are met by the out-of-state wineries that
are not applicable to in-state wineries. For example, in order for an out-of-state
winery to sell and ship directly to a Pennsylvania resident, it must comply with the
following requirements:

obtain a direct wine shipper license;

¢ limit shipment to up to nine liters per month;

e only ship wines not included on a list of wines available for sale in Penn-
sylvania liquor stores; and

e ship only to a Pennsylvania liquor store, where the product will not be
released until all monies due, including taxes and fees are paid by the
consumer.

In June 2005, suit was filed in federal court alleging the unconstitutionality
of Pennsylvania’s direct shipping law.!12 The Pennsylvania Office of Attorney Gen-
eral has advised the PLCB the direct shipping provisions of the Liquor Code are un-
constitutional under the U.S. Supreme Court’s recent decision. The PLCB issued
Advisory Notice No. 21, which made in-state limited winery licensees eligible to ap-
ply for direct shipper licenses the same as out-of-state direct wine shippers.

On November 9, 2005, the federal Eastern District Court issued an injunction
against the PLCB preventing them from enforcing the direct shipping provisions of

l1Granholm, Governor of Michigan, et al. v. Heald, et al., 125 S. Ct. 1885 (2005). The Court held (1) that both
state laws discriminated against interstate commerce in violation of the U.S. Constitution’s Commerce Clause
and (2) that the states’ discrimination was neither authorized nor permitted by the Twenty-first Amendment.
2Clyde H. Cutner, et gl. v. Jonathan H. Newman, et al., Case No. 05-03007-JF. Similar cases are also currently
pending in Florida, Ohio, New Jersey, Massachusetts, Kentucky, Indiana, and Arkansas.
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the Liquor Code. The Pennsylvania Commonwealth Court enjoined the PLCB from
enforcing the provisions of Advisory Notice No. 21, thereby removing the direct
shipping requirements that had been imposed on Pennsylvania wineries.13 Senate
Bill 996 has been introduced that proposes to reconstruct the direct shipping provi-
sions of the Liquor Code to create requirements for wineries interested in shipping
wine directly to consumers. These new requirements would be equally applicable to
both in-state and out-of-state wineries. As of early 2006, no action had been taken
on this bill. Pending legislative resolution of the direct shipping issue, the LCB is
permitting anyone with a Limited Winery License to engage in direct shipment,
which will ultimately require the licensing of out-of-state wineries.

The BLCE’s Director of Operations told us that BLCE continues to monitor
developments regarding the highly uncertain role of BLCE in Internet wine sales.
Following the injunction issued by the Commonwealth Court restricting PLCB from
prohibiting in-state direct shipments and the federal Eastern District Court prohib-
iting PLCB from enforcing the Liquor Code provisions restricting direct shipment of
wine, direct out-of-state wine shipments became temporarily possible.

At that time, the BLCE conducted a pilot program in the Harrisburg area in
conjunction with UPS, to interdict out-of-state shipments of wine prior to the No-
vember 11, 2005, Commonwealth Court injunction. The Director of Operations re-
ported that a significant amount of wine was interdicted as a result, with the intent
of returning the wine to the seller at the seller’s expense. Alternatively, the wine
would be considered to be contraband and destroyed.

The Director further described the potential assignment of interdicting out-
of-state wine shipments as “almost unenforceable” given the current BLCE com-
plement.

13See, Pa. Wine Assn. v. Comm. of Pa., No 564 MD 2005 (Pa. Commw. Ct.)
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VIll. Liquor Control Enforcement in Other States

A. State Organizational Approaches
State Regulatory and Enforcement Systems

State alcoholic beverage regulatory systems are traditionally placed into one
of two categories: “control” systems and “license” systems. In the control state sys-
tems, the state is involved in the sale of alcoholic beverages at the wholesale and/or
retail level. Currently, Pennsylvania and 17 other control states operate as the sole
wholesalers of distilled spirits within their borders. Retail distribution, however, is
conducted differently in each control state through state-operated retail stores, con-
tract agency retail outlets, private retailers, or a combination of state, agency,
and/or private stores. Control states, like license states, regulate the activities of
other persons engaged in the sale of alcoholic beverages through licensure.

States in which the wholesale and retail off-premises sale of alcoholic bever-
ages is conducted exclusively by privately-owned outlets are considered license
states. Under this system, the state exercises its regulatory control of alcoholic bev-
erage sales by licensing the private entities operating the sales outlets. A total of 32
states operate under a license system of alcoholic beverage distribution.

Both control states and license states regulate alcohol industry members
through licensure. Under the licensing function, alcoholic beverage licenses are
treated as a privilege rather than a right, and their issuance is conditioned upon a
set of restrictions and qualifications (including the agreement of licensees to abide
by the laws and regulations governing such establishments in their respective ju-
risdictions).

Although licensing is a key function of the alcoholic beverage regulatory sys-
tems of all states, whether they be control states or license states, the function of
alcoholic beverage law enforcement must be considered as a separate and distinct
responsibility. Under the enforcement function, the assurances provided under the
established licensing systems are examined and tested, and when violations are ob-
served, penalties (ranging from fines up to and including license revocation and im-
prisonment) may be invoked.

Every state exercises its statutory, police, and administrative powers to regu-
late the distribution of and accessibility to beverage alcohol. The extent of that
regulation and the placement of the enforcement function varies from state to state,
but the essential point remains that all Americans experience some degree of gov-
ernmental control over beverage alcohol.
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This section of the report addresses the study objective which was to examine
the organizational placement of the liquor law enforcement function in other states
and the different liquor law enforcement models in use in the states. We conducted
this review and analysis in order to place Pennsylvania’s approach and structure in
the national context. Further explanation of the methodology used in this examina-
tion of liquor law enforcement in other states is provided in Section I, the report in-
troduction.

An Inventory and Typology of State Liquor Law Enforcement Agencies

States cannot be easily categorized in terms of their approach to and organ-
1zational placement of liquor law enforcement. Also, there is no clear relationship
between a state’s approach to liquor control enforcement and whether the state is a
license or a control jurisdiction.

Most states have a state agency with primary responsibility for enforcing al-
cohol laws and regulations. Exhibit 12 provides information about the state agency
and subsection of that agency (e.g., bureau, division, etc.) that is authorized to per-
form liquor law enforcement. It also indicates the job title of the position involved
in liquor law enforcement work.

For example, in Pennsylvania, the State Police is the state agency, the Bu-
reau of Liquor Control Enforcement is the responsible bureau, and Liquor Enforce-
ment Officer is the title of the enforcement position. In five states, Maine, Nevada,
North Dakota, Rhode Island, and South Dakota, we were unable to determine
whether liquor law enforcement positions currently exist.

In addition to identifying and naming the agency in each state that is respon-
sible for liquor law enforcement, we also attempted to group the states by the type
of agency (based on primary function or agency mission) that houses the liquor law
enforcement function. The category headings include: liquor control, law enforce-
ment, revenue/finance, and other business/consumer regulatory agency.

Using this typology, Exhibit 13 presents a listing of each state according to
the nature of the state agency in which responsibility for liquor law enforcement is
placed. As shown, the largest category (21 states) includes enforcement sections lo-
cated within a liquor control agency or agency having regulatory as well as en-
forcement responsibilities in relation to the alcoholic beverage industry. The next
largest category (15 states including Pennsylvania) is based on the traditional law
enforcement model. Third, a smaller number of states (11) have placed the respon-
sibility for liquor law enforcement, and often alcoholic beverage industry regulation
generally, within a revenue or finance department. Finally, liquor law enforcement
in three remaining states (Connecticut, Florida, and Rhode Island) has been placed
in an agency whose mission is to license or regulate business to protect the con-
sumer.
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Based on statutory research, we were able to locate in almost every state an
agency with jurisdiction over liquor law enforcement (Hawaii is the only state hav-
ing a county-based rather than a state-based structure). However, in a number of
cases, the state agency relies to a large extent on the efforts of local law enforce-
ment agencies, with state efforts directed toward administrative enforcement or
oversight of local enforcement efforts. Typically, in these situations, the state
agency employs few or no enforcement agents or officers. A total of 11 states with

agencies that essentially provide administrative enforcement only are identified on
Exhibit 13 by footnote b/.

Exhibit 13
An Organizational Typology for State Liquor Law Enforcement Agencies
(By Agency Type)
Other Business/Consumer
Liguor Control Law Enforcement Revenue Regulatory Agency
Alabama Delaware Arkansas ConnecticutP
Alaska? Idaho?@ Colorado Florida
Arizona lowa?d Georgia Rhode Island®
California Maine?@ Kansas
Hawaii Minnesota Louisiana
IllinoisP Montanab Maryland
Indiana Nebraska Mississippi
Kentucky New Mexico NevadaP
MassachusettsP North Carolina South DakotaP
Michiganb North Dakotab Wisconsin
Missouri Ohio WyomingP
New Hampshire Oklahoma
New Jersey Pennsylvania
New Yorkb South Carolina
Oregon Utah
Tennessee
Texas
Vermont
Virginia
Washington
West Virginia

3State agency forced to rely on local authorities for law enforcement due to limited resources or agency policy.
bstate agency provides administrative enforcement only.

Source: Developed by LB&FC staff using information obtained from liquor industry publications and contacts with
agency officials in other states.

Further, at least four more agencies rely on either other state agencies or on
local law enforcement authorities to provide liquor law enforcement due to insuffi-
cient resources resulting from budget cut backs or for other policy related reasons.
These states (Alaska, Idaho, Iowa, and Maine) are identified by footnote a/ on Ex-
hibit 13.
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States in Which the Liquor Law Enforcement Function Is in an Alcoholic
Beverage or Liquor Control Agency

We identified 21 states where liquor law enforcement is incorporated in a
traditional liquor control agency. The mission and philosophy of these agencies
generally centers on the dual principles of industry regulation and public protection.
For example, the mission of the Arizona Department of Liquor Licenses and Control
1s “to protect the health, safety and welfare of Arizona citizens by licensing the lig-
uor industry and assuring compliance with state liquor laws through enforcement,
training and adjudication.”

Generally speaking, alcoholic beverage administration, licensing, and en-
forcement are all housed within the same agency. This organizational placement
also applied to Pennsylvania through 1987 when the enforcement responsibility was
carried out by employees of the PLCB. Among the 21 “liquor control” agencies are
16 that are essentially stand-alone entities, governed by boards or commissions.

However, at least five are agencies or offices that are administratively housed
in state departments with multiple mandates. These include the Alaska Alcoholic
Beverage Control Board (located in the Department of Public Safety), the Kentucky
Office of Alcoholic Beverage Control (in the Environmental and Public Protection
Cabinet), the Michigan Liquor Control Commission (in the Department of Labor
and Economic Growth), the Missouri Division of Alcohol and Tobacco Control (in the
Department of Public Safety), and the New Jersey Division of Alcoholic Beverage
Control (in the Department of Law and Public Safety).

Although these are civilian organizations, in many cases the enforcement
staff consists of sworn law enforcement agents with arrest powers. This is the case
in at least 12 of these states. Brief descriptions of several selected states from this
category follow:

The Enforcement Division of the Alabama Alcoholic Beverage Control Board
1s staffed by about 94 sworn state law enforcement officers and is tasked with the
enforcement of Alabama law, particularly those related to alcoholic beverages, to-
bacco products, and illegal drugs.

The California Department of Alecoholic Beverage Control maintains a con-
tingent of about 235 sworn investigators plus supervisors who have full police pow-
ers to investigate and make arrests for violations of the Business and Professions
Code that occur on or about licensed premises. Investigators are further empow-
ered to enforce any penal provisions of the law any place in the state.
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Arizona......ccoeoeevveeieeeeenne.
California........ccoeeeeeeeneen....
Hawaii.......cccoovvveeveerennnenn.

HiNOIS ...cuveeviiieeeiiiiiii.

Massachusetts.................
Michigan .........cccceecveeenn

Missouri .........ccccoeeeveeeennn.

New Hampshire ...............

New Jersey..........cccvveennns Department of Law and Public Safety, Divi-
sion of Alcoholic Beverage Control

New York ........cccocvvveniennne Division of ABC-State Liquor Authority

Oregon......ccccoevvevreeecnnnnen. Liquor Control Commission

Tennessee.........ccc......... Alcoholic Beverages Commission

Texas.....ccoovrvvivereceesrnennn. Alcoholic Beverage Commission

Vermont .........ccccvveeeeenns Department of Liquor Control

Virginia......cccocevvvvvvinvenenn... Department of Alcoholic Beverage Control

Washington...................... Liquor Control Board

West Virginia.................... Alcohol Beverage Control Administration

Alcoholic Beverage Control Board

Department of Public Safety, Alcoholic Bev-
erage Control Board

Department of Liquor Licenses and Control
Department of Alcoholic Beverage Control
Honolulu Liquor Commission

Liquor Control Commission

Alcohol and Tobacco Commission

Environmental and Public Protection Cabi-
net, Office of Alcoholic Beverage Control

Alcoholic Beverages Control Commission

Department of Labor and Economic Growth,
Liquor Control Commission

Department of Public Safety, Division of Al-
cohol & Tobacco Control

State Liquor Commission

In Indiana, liquor or alcoholic beverage law enforcement is provided by the
Indiana State Excise Police, which is the law enforcement division of the Alcohol
and Tobacco Commaission (ATC). State Excise police officers are empowered by
statute to enforce the laws and rules of the ATC as well as the laws of the State of

The Enforcement Division of the Texas Alcoholic Beverage Commission
(TABC) is the largest and most visible division of the agency with 244 Agents/
Investigators and 56 supervisors. It is responsible for all activities related to the
actual enforcement of the alcoholic beverage laws. Individuals in this division are
commissioned peace officers charged with enforcing the Alcoholic Beverage Code
and other laws of the state. Activities include investigations for minors in posses-
sion, public intoxication, bootlegging, prostitution, gambling, narcotics, weapons,
and organized criminal activities. Enforcement agents also provide regular
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instruction to school children, licensees and their employees, and to members of
civic groups to promote a better understanding of the law and voluntary compliance.

In the State of Washington, alcoholic beverage law enforcement is provided
at the state level by the Enforcement and Education Division of the Washington
State Liquor Control Board (SLCB). According to a division official, there were 64
liquor enforcement officers and 13 supervisors, as of late 2005. The LEOs, under a
limited law enforcement commission, enforce state liquor and tobacco laws by con-
ducting criminal and administrative investigations, financial investigations, and on-
premises inspections of liquor and tobacco licensed businesses and citing and arrest-
ing violators.

States in Which the Liquor Law Enforcement Function Is in a Law Enforce-
ment-Type Agency

We identified 15 states (including Pennsylvania) in which the liquor law en-
forcement function is carried out by or through a state agency whose primary mis-
sion (like the Pennsylvania State Police) deals with statewide law enforcement.
With the exception of two states (Minnesota and Oklahoma), the enforcement and
licensing functions were separate, with licensing handled by a different state
agency. Minnesota and Oklahoma were included among the 15 “law enforcement
states” because their mission statements (as well as agency name) emphasized a
law enforcement concentration. These states, and the liquor law enforcement agen-
cies so identified, are as follows:

Delaware ........... Department of Safety & Homeland Security, Division of Alcoholic Beverage
Control and Tobacco Enforcement

Idaho ................. State Police, Alcohol Beverage Control Division

lowa.......ccucee.. Department of Public Safety, Division of Criminal Investigation

Maine................. Department of Public Safety, Bureau of Liquor Enforcement

Minnesota.......... Department of Public Safety, Division of Alcohol and Gambling Enforcement

Montana ............ Department of Justice, Gambling Control Division, Investigation Bureau

Nebraska........... State Patrol, Alcohol-Tobacco Enforcement Division

New Mexico....... Department of Public Safety, Special Investigations Division

North Carolina... Department of Crime Control and Public Safety, Division of Alcohol Law En-
forcement

North Dakota..... Office of Attorney General, Bureau of Criminal Investigation

Ohio................... Department of Public Safety, Investigative Unit

Oklahoma.......... Alcoholic Beverage Laws Enforcement Commission, Enforcement Division

Pennsylvania... State Police, Bureau of Liquor Control Enforcement

South Carolina.. State Law Enforcement Division

Utah.......cceeeee. Department of Public Safety, State Bureau of Investigation, Liquor Enforce-
ment Section
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The states of Idaho (State Police) and Nebraska (State Patrol) each have
units within their organizations dealing with alcoholic beverage enforcement. In
Idaho, 2 Investigative Assistants (civilian employees) are supervised by a Sergeant.
The Director of the Idaho Alcohol Beverage Control Bureau informed us that the
Bureau is “severely understaffed for statewide enforcement.” Nebraska has ten
investigator/inspector positions which are filled by individuals which have met the
minimum requirements to be a Trooper and have had at least two years’ experience
as a trooper prior to assignment to the Alcohol-Tobacco Enforcement Division. By
statute, the investigators/inspectors of both agencies are authorized the same pow-
ers as peace officers of their respective states. In actual practice, however, the two
civilian investigative assistants in Idaho are not permitted to carry weapons or
make physical arrests.

It is interesting to note that, in eight of these fifteen states, liquor law en-
forcement is provided through an organizational division located within a depart-
ment of public safety. In many state and local governments, departments of public
safety have been created to serve as umbrella agencies providing administrative,
financial, and technical support for core public safety functions, such as fire, emer-
gency medical services, police, emergency communications, etc. Within state gov-
ernments, a DPS is often the major law enforcement entity, the head of which in
some cases may be the states’ highest elected or appointed law enforcement official,
usually the attorney general.

The Delaware Division of Alcohol and Tobacco Enforcement, which is lo-
cated in the Department of Safety and Homeland Security, investigates violations of
the Liquor Control Act and the Rules of the Office of the Alcoholic Beverage Control
Commissioner (the agency responsible for alcoholic beverage regulation). The Divi-
sion’s agents are sworn police officers and are authorized to enforce all Delaware
state laws.

The Iowa Division of Criminal Investigation (in the Department of Public
Safety) is a local assistance agency to whom all law enforcement may come for help
in difficult criminal investigations. The unit may also conduct investigations at the
direction of the Commissioner of Public Safety, the Attorney General, or the Gover-
nor. One area of responsibility is investigations into vice related crimes of gambling
and liquor. The Division has 160 special agents plus 10 supervisors with full law
enforcement authority. However, according to a Division official, no officers were
specifically assigned to liquor enforcement (as of November 2005). Consequently,
liquor law enforcement is done primarily at the local level.

The Maine Bureau of Liquor Enforcement (in the Department of Public
Safety) was abolished by statute in 2003 and since that time the burden of liquor
law enforcement has reportedly fallen on local law enforcement authorities. How-
ever, the Commaissioner of the Department of Public Safety continues to have the
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responsibility to “designate a division to enforce the law relating to the manufac-
ture, importation, storage, transportation and sale of all liquor . . . .”

The Minnesota Division of Alcohol and Gambling Enforcement (in the De-
partment of Public Safety) has an Alcohol Enforcement Section with three civilian
investigator special agents who are not sworn law enforcement officers and, accord-
ing to information provided by the agency, are not authorized to carry firearms.
However, Minnesota statutes, at section 626.84, includes agents of this division
within the definition of “peace officer,” and charges such employees and officials
with “the prevention and detection of crime and the enforcement of the general
criminal laws of the state and who has the full power of arrest . ...”

The New Mexico Special Investigations Division (in the Department of Pub-
lic Safety) is an agency specifically created to enforce and investigate criminal and
administrative alcohol, tobacco, and gambling violations, and for administration of
concealed firearm licensing and related investigations. The special agents of the
division are state commissioned police officers/criminal investigators with power to
enforce all the laws of the state.

The North Carolina Division of Alcohol Law Enforcement (in the Depart-
ment of Crime Control and Public Safety) is primarily responsible for enforcing the
state’s Alcoholic Beverage Control Laws and Controlled Substances Act. The divi-
sion’s agents have broad authority as peace officers to arrest and take other investi-
gatory and enforcement actions for any criminal offense.

In Ohio, an Investigative Unit within the Department of Public Safety has
the responsibility for enforcement of the state’s liquor laws and regulations (includ-
ing regulations of the Liquor Control Commission). The unit consists of agents who
are fully-certified, undercover, plain-clothed peace officers who investigate viola-
tions of liquor and tobacco laws, as well as food stamp fraud. The agents have
criminal jurisdiction and serve as the sole law enforcement agency in the state with
the power to administratively cite a liquor permit premises before the Liquor Con-
trol Commission.

In Utah, a Liquor Enforcement Section of the State Bureau of Investigation
(in the Department of Public Safety) is responsible for liquor law enforcement, as
well as laws pertaining to vice and gambling. The agents are sworn and certified
as peace officers with general law enforcement authority.

Two states have independent (i.e., stand—alone) organizations that are some-
what unique in their role as law enforcement agencies. One is the Oklahoma Al-
coholic Beverage Laws Enforcement (ABLE) Commission. Although this agency
carries out other alcohol beverage regulation activities, its primary function is law
enforcement, especially of the laws pertaining to alcoholic beverages, charity games,
and youth access to tobacco. The agents of the Commission have all the powers and

152



authority of peace officers of the state. The second organization is the South Caro-
lina Law Enforcement Division (SLED). This agency was created in 1947 by execu-
tive order of the governor to solve crime and promote public order in the state. Its
primary mission is to provide quality manpower and technical assistance to all law
enforcement agencies and to conduct professional investigations on behalf of the
state as directed by the Governor or the Attorney General. SLED agents have
statewide authority as peace officers.

Finally, in two states where liquor law enforcement is housed under the at-
torney general, the state agencies’ roles are primarily administrative, as they are
substantially assisted by local law enforcement agencies. These agencies are the
Montana Department of Justice, Gambling Control Division, and the North Da-
kota Office of Attorney General.

States in Which the Liquor Law Enforcement Function Is in a State Reve-
nue Agency

We i1dentified 11 agencies where liquor law enforcement is located in a state
agency whose primary function involved revenue, taxation, or financial administra-
tion. Placement of liquor enforcement in these organizations would seem logical
based on the revenue enhancing role played by the alcoholic beverage industry.
Several of these states tended to either rely substantially on local law enforcement
authorities for liquor law enforcement or share that responsibility with local agen-
cies.

Arkansas............ Department of Finance and Administration, Alcoholic
Beverage Control Division

Colorado ............ Department of Revenue, Liquor Enforcement Division

Georgia............... Department of Revenue, Alcohol and Tobacco Division

Kansas......c..cc.... Department of Revenue, Division of Alcoholic Beverage
Control

Louisiana............ Department of Revenue, Office of Alcohol & Tobacco
Control

Maryland ............ Comptroller of Maryland, Field Enforcement Bureau

Mississippi.......... State Tax Commission, Office of Alcoholic Beverage
Control

Nevada............... Department of Taxation

South Dakota...... Department of Revenue and Regulations

Wisconsin........... Department of Revenue, Alcohol and Tobacco En-
forcement

Wyoming............. Department of Revenue, Liquor Division
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The states of Arkansas, Colorado, Georgia, Kansas, and Louisiana all employ
agents or inspectors with general law enforcement powers. Some of these organiza-
tions enforce a variety of liquor related and other functions that differ to some ex-
tent from the LEOs duties in Pennsylvania. For example, agents of the Arkansas
Alcoholic Beverage Division (in the Department of Finance and Administration), in
addition to normal liquor enforcement duties, also inspect damaged shipments of
controlled beverages that have been involved in fire or vehicle accident, to certify
the extent and amount of damage for the purpose of refunding any taxes that have
been paid to the state.

Investigators of the Colorado Division of Liquor and Tobacco Enforcement
(in the Department of Revenue) investigate a wide range of complaints including
regulatory compliances, food service, alcohol purchases source, etc., sales to minors,
wholesale trade practices, hidden ownership, and conduct of establishment.

The Enforcement Section of the Georgia Alcohol and Tobacco Division (De-
partment of Revenue) is charged with preventing the illegal production, importa-
tion, transportation, possession, and sale of alcoholic beverage products, the trans-
portation and sale of untaxed cigars and cigarettes, the use of unlicensed and un-
stamped coin operated amusement machines, and the sale and furnishing of alco-
holic beverages to underage persons.

In Louisiana the enforcement agents of the Office of Alcohol and Tobacco
Control (in the Department of Revenue) perform a wide range of duties including
permit application investigations and compliance monitoring (including compliance
with state regulations for server training).

Maryland’s Regulatory and Enforcement Division (in the Department of the
Comptroller) is staffed with enforcement agents who are sworn police officers who
work jointly with inspectors assigned to the Division. They are charged with inves-
tigating violations of state revenue laws pertaining to tobacco, trader’s and tran-
sient vendors license, sales and use tax, alcoholic beverage violations, and interna-
tional fuel tax agreement (IFTA) and motor fuel violations.

The Wyoming Liquor Division, located in the Department of Revenue, is
charged with being the exclusive wholesaler of alcoholic beverages in the state and
monitoring alcohol control laws. The Division is also charged with the duty of certi-
fying to the local licensing authorities that applicants for liquor licenses meet statu-
tory requirements.
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States in Which the Liquor Law Enforcement Function Is in a State Busi-
ness or Consumer Regulatory Agency

Finally, in three states liquor law enforcement is located within an agency
having a business regulation and/or consumer protection orientation.

Connecticut........ Department of Consumer Protection, Liquor Control
Division
Florida................ Department of Business and Professional Regulation,

Division of Alcoholic Beverages and Tobacco

Rhode Island...... Department of Business Regulation, Division of Com-
mercial Licensing and Regulation

The Connecticut Department of Consumer Protection is responsible for pro-
tecting citizens from marketplace fraud and physical injury. This protection is
achieved through licensure, inspection, investigation, enforcement, and public edu-
cation activities in six major areas: food and standards; drugs, cosmetics and medi-
cal devices; alcoholic liquor; occupational and professional licensing; trade practices;
and management services.

The Connecticut Liquor Control Division is the primary state agency respon-
sible for enforcing the Connecticut Liquor Control Act, and its corresponding regula-
tions, and serves as the primary investigative arm of the Connecticut Liquor Con-
trol Commission. Because Division agents do not have arrest powers, the Division
is assisted by local and state police officers (the Division trains local and state police
officers regarding the enforcement of the Liquor Control Act).

The Florida Department of Business and Professional Regulation is an
agency regulating businesses and professionals across hundreds of license catego-
ries. Its mission is to ensure that professions and businesses provide quality ser-
vices for the health, safety, and welfare of citizens and visitors to Florida.

The Florida Division of Alcoholic Beverages and Tobacco has the mission to
supervise the distribution of alcoholic beverages and tobacco products to consumers
in a free enterprise system; to collect and deposit all taxes and fees authorized by
law; and to provide a safe, drug free, and responsible hospitality industry to resi-
dents and tourists of Florida.

Approximately 145 sworn personnel carry out the enforcement functions in
Florida. They conduct criminal, administrative, and civil investigations, and have
the power of arrest, to serve warrants, and inspect businesses licensed to sell alco-
holic beverages and tobacco.

The Rhode Island Department of Business and Regulation is responsible
for implementing state laws mandating the regulation and licensing of designated
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businesses, professions, and occupations and other specified activities. Liquor en-
forcement is located in the Division of Commercial Licensing and Regulation, which
is also responsible for licensing and regulation of real estate agents, travel agencies
and agents, upholsterers, and various other professions and businesses.

The Division holds administrative hearings to consider revocations and sus-
pensions of licenses, including appeals from the decisions of local licensing boards
that issue retail liquor licenses. While the Division engages in what might be de-
scribed as administrative enforcement, local law enforcement authorities are often
relied upon to enforce the state’s Alcoholic Beverage Act.

B. Police Powers Granted to Enforcement Agents

Since the transfer of the liquor law enforcement function occurred in 1987,
there has been ongoing discussion and debate concerning the extent of arrest and
police powers that are vested in BLCE enforcement officers. This issue is discussed
in Section IV, and the specific powers granted to LEOs are outlined there.

A July 2005 report done for the National Highway Traffic Safety Administra-
tion (NHTSA) concluded that while most states have a state agency with primary
responsibility for enforcing alcohol laws and regulations, the enforcement capacity
of these agencies varies widely. According to that study, the variation ranges from
states in which enforcement agents are not sworn police or peace officers and are
not permitted to carry firearms to states in which agents carry firearms and have
full police powers. This report did not, however, classify each state into one of these
categories.

The NHTSA report cited Florida, Missouri, Ohio, Oregon, Pennsylvania,
Tennessee, Washington, and Wisconsin as examples of states with statutes that
limit the types of violations for which agents may make arrests. For example, in
many cases, agents may only make arrests in or around licensed premises. Citing
Pennsylvania, the report provides another example. “In Pennsylvania, agents may
arrest someone for possessing false identification, but not for the manufacture of
false IDs, which is outside their jurisdiction.”

The NHTSA study survey found that although this is an area of debate, many
agency representatives believe that the lack of arrest powers hampers alcohol en-
forcement agents’ effectiveness:

They (the enforcement agents) may observe certain violations but they
are unable to take action without requesting assistance from other law
enforcement agencies. This may be time consuming or infeasible and
can result in the absence of enforcement action. Restrictions on fire-
arm possession pose a similar problem.
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To supplement the information available from the NHTSA study, we exam-
ined statutory provisions and other available materials pertaining to the authority
of liquor enforcement officers and agents in other states. We also found that, as is
the case with the organizational placement of liquor law enforcement agencies,
there is wide variation in the nature and extent of police powers given to liquor offi-
cers.

For example, the laws in some states provide liquor enforcement officers the
power and authority to enforce any state law (both civil and criminal). In other
cases, the law appears to specifically limit the use of law enforcement powers to the
enforcement of certain statutes only (e.g., an alcoholic beverage control act either
alone or in combination with other specified state laws and/or tobacco or gambling
statutes, etc.). Liquor enforcement officers operating in these states can be classi-
fied as having limited law enforcement authority.

Also, at least five states (Maine, Nevada, North and South Dakota, and
Rhode Island) appear to have no state-level liquor law enforcement staff, relying in-
stead on local law enforcement authorities or a combination of local and state law
enforcement agencies. The agencies in these states might be characterized as pro-
viding administrative enforcement only of their liquor control statutes.

We found, however, that direct state-to-state classifications and comparisons
of the extent to which a state’s liquor law enforcement officers have “full,” “lim-
ited/partial,” or “administrative enforcement powers only” are complicated by a
number of factors. Among these factors are the following:

e Although some states may statutorily grant their liquor enforcement offi-
cers full law enforcement powers, the agencies, in reality, are not cur-
rently exercising those powers. Similarly, the process of liquor law en-
forcement in some states appears to be undergoing modification and, in
some instances, statutory language appears to be at variance with current
practice. In other states, minimal specialized enforcement efforts appear
to be occurring, due apparently to cutbacks in funding and personnel re-
sources.

e Another difficulty involves certain ambiguities of statutory language.
This difficulty often relates to the use of the phrase “peace officer” found
in many laws that give liquor enforcement officers “peace officer” status.
Further research of the states’ definitions of “peace officer” led us to con-
clude that there is no generally accepted meaning for this designation and
that particular state definitions had the effect of limiting and at other
times broadening the actual powers and duties of the enforcement officers
in a particular state.

e We encountered a similar problem with the use of the term “sworn” in ref-
erence to liquor law enforcement agents. This term generally connotes the
power of arrest, yet we learned that some states have officers who were
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technically “sworn” but lacked the power to make physical arrests. We
found, for example, that the Pennsylvania BLCE in one recent national
resource document was listed as using sworn agents for liquor control en-
forcement and in another recent publication was listed as not using sworn
agents.

In assessing the relative extent of police powers granted to liquor control en-
forcement officers in the various states, it is also necessary to consider the qualifica-
tion standards that are in effect for the position in each state. Currently, applicants
interested in becoming liquor enforcement officers with the Pennsylvania BLCE
must possess at least a high school diploma or a GED Certificate.

In some other states, the requirements for granting police powers are more
stringent. For example, an applicant for Investigator with the Florida Division of
Alcoholic Beverages and Tobacco must possess a current law enforcement certifica-
tion i1n accordance with state statutes, have at least one year of sworn law enforce-
ment experience, but a college degree can be substituted for one year of required ex-
perience. Agent qualifications for the Delaware Division of Alcoholic Beverage Con-
trol and Tobacco Enforcement include, in addition to a high school diploma or GED
certificate, the possession of, or eligibility for, a State of Delaware Council on Police
Training Certificate. Applicants for the position of agent with the Mississippi Office
of Alcoholic Beverage Control must possess a Bachelor of Science degree in Criminal
Justice or related field and must complete the Mississippi Law Enforcement Train-
ing Academy and be able to meet law enforcement officer standards.

In Nebraska, the State Patrol requires that individuals assuming the posi-
tion of Investigator or Inspector with the Alcohol-Tobacco Enforcement Division
have at least 2 years experience as a Trooper with the State Patrol. In New Mexico,
Special Agents with the Special Investigations Division of the Department of Public
Safety must first be certified law enforcement officers with 5 years of law enforce-
ment experience, or substitution of education for a portion of experience, and must
be able to complete the State Law Enforcement Academy and become certified as a
police officer within one year from date of hire.

In North Carolina, where liquor law enforcement officers have full police
powers, agents of the Alcohol Law Enforcement (ALE) Division are required to pos-
sess, 1n addition to a high school diploma or GED certificate, two full years of full-
time sworn law enforcement experience, or a two-year or four-year degree in any
field. Applicants must also be certified as law enforcement officers by the North
Carolina Criminal Justice Education and Training Standards Division of the NC
Department of Justice and successfully complete the ALE Basic School and field
training and evaluation program. If an applicant is not certified, he or she must at-
tend the Basic Law Enforcement Training program and pass the state certification
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examination prior to attending the ALE Basic School or being sworn as a law en-
forcement agent.

C. Comparative Data on the Number of Liquor
Law Enforcement Officers Assigned to State Agencies

States also vary widely in the number of enforcement officers assigned pri-
marily to alcohol enforcement duties. This is particularly evident when comparing
the ratio of officers to the number of licensed establishments in the field.

A July 2005 research report done for the National Highway Traffic Safety
Administration (NHTSA)! concluded that, nationally, liquor enforcement resources
“are inadequate and declining.” According to the NHTSA report, there are more
than 600,000 licensed retail alcohol outlets in the United States, excluding produc-
ers, wholesalers, and distributors, who also need licenses to conduct business in
each state.

According to this report, the number of specialized liquor law enforcement
agents per state ranged from 3 to 260, with a median of 34 (based on 2001-2002
data). Using these figures, the study concluded that, as an average national ratio,
each state alcohol law enforcement agent is responsible for monitoring the activities
of approximately 268 licensed establishments. The report concluded that with only
slightly more than 2,000 enforcement agents nationwide who are specifically
charged with regulating and enforcing alcohol laws, there is a large disparity be-
tween the level of resources that enforcement agencies currently possess and the
level needed to ensure compliance with alcohol laws.

For Pennsylvania, however, the NHTSA report cited a licensed establishment
per officer ratio of about 99. This is considerably lower than the 268 license estab-
lishment per officer national average. In making this calculation, the 2005 NHTSA
report used the following data for Pennsylvania: the number of enforcement officers
primarily enforcing liquor laws as 178 (which includes the full authorized comple-
ment of 164 LEOs and EO3s and 14 enlisted State Police personnel) and the num-
ber of licensed retail outlets at 17,649.

To compare and put the Pennsylvania figure in perspective, we selected a
sample of nine comparable and contiguous states. We then supplemented and
updated the NHTSA data by searching state agency websites and conducting a sur-
vey of liquor law enforcement agencies in other states.

The updated data on number of licensed establishments per liquor enforce-
ment agent is shown on Table 39. As shown, the number of licensed establishments
per Pennsylvania liquor enforcement officer is well below the average of the other
states in the sample. The number of enforcement agents in the sample states

1The Role of Alcohol Beverage Control Agencies in the Enforcement and Adjudication of Alcohol Laws, Research
Report, the National Highway Traffic Safety Administration, July 2005.
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ranged from 20 in New Jersey to 300 in Texas; the number of licensed retail estab-
lishments ranged from 10,000 in New Jersey to 72,000 in California.
Table 39

The Number of Licensed Liquor Establishments per Enforcement
Officer in Pennsylvania and a Sample of Other States

Number of Number of Number of Licensed
Enforcement Licensed Retail Retail Establishments
State Officers Establishments Per Enforcement Officer

California................... 260 72,000 277
Florida ........ccoeuu...... 145 68,000 469
Michigan.................. 52 16,000 308
New Jersey............... 20 10,000 500
New York.................. 29 58,000 2,000
North Carolina........... 105 17,000 162
101 1To TR 107 24,000 224
PENNSYLVANIA...... 147 16,304 111
Texas......ooocccvveeeeneenn. 300 39,000 130
Virginia ........cceeeeees 129 15,000 116

Average................. 129 33,530 260

Source: Developed by LB&FC staff using information obtained from the National Alcohol Beverage Control Associa-
tion (NABCA) Survey Book, 2005 Edition; The Role of Alcohol Beverage Control Agencies in the Enforcement and
Adjudication of Alcohol Laws, the National Highway Traffic Safety Administration, Appendix B, July 2005; a review of
state liquor enforcement agency websites; and responses to an LB&FC staff-administered survey conducted in the fall
of 2005.

In this sample, Pennsylvania has the lowest ratio of agents to licensed retail
liquor establishments (111) and is substantially lower than the ten-state average of
260. The number of enforcement agents shown for Pennsylvania (147) is based on
124 LEOs and 23 EO3s employed with the BLCE, as of January 2006. Obviously, if
BLCE were at full complement (164), the ratio would be even lower (i.e., 99 estab-
lishments per LEO). The number of licensed retail establishments for Pennsylvania
is based on the number of retail liquor and malt beverage licenses in effect as of De-
cember 2004.

In viewing these numbers, it is important to remember that the nature and
placement of liquor control enforcement operations as well as the extent to which
other law enforcement agencies also perform liquor law enforcement functions
varies substantially from state-to-state. For example, in New York, where the ratio
of licensed establishments per state enforcement agent is 2,000, the 29 Alcoholic
Beverage Control investigators provide mostly “administrative” enforcement, with
local law enforcement authorities having enforcement and arrest responsibilities. A
similar situation exists in Michigan.
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APPENDIX A

Glossary of Common Terms Related to Liquor
Law Enforcement in Pennsylvania

Adjudication: The determination of judgment (revocation, suspension, fine, dismissal) made by the Office
of Administrative Law Judge (OALJ) against a licensee based on the evidence presented by the Bureau.

Administrative Citation: A legal document notifying a licensee they have committed a violation of the Lig-
uor Code or regulations and instructing the licensee to appear before an Administrative Law Judge to
show cause why their license should not be suspended or revoked or a fine imposed. All administrative
citations must be issued within one year from the date the alleged violation occurred.

Administrative investigation Report: A form used to record the results of an investigation involving an es-
tablishment licensed by the Pennsylvania Liquor Control Board (PLCB).

Administrative Law Judge (ALJ): A public official appointed by the Governor to preside at all citation and
other enforcement hearings required or permitted by the Liquor Code. Administrative Law Judges must
be learned in the law and must be members in good standing of the Bar of the Supreme Court of Penn-
sylvania. The judges are appointed to the OALJ which is an autonomous office within the PLCB.

Advisory Opinions: Letters issued by the PLCB pursuant to the authority found in Section 2-211.1 of the
* Liquor Code to licensees or their attorneys regarding interpretations of the Liquor Code or regulations.
These opinions are binding upon the Bureau of Liquor Control Enforcement.

Assistant Counsel: An attorney authorized to practice law in Pennsylvania and employed by the Office of
General Counsel who is specifically assigned to provide legal services to the Bureau.

Assistant Counsel File: A file consisting of the Enforcement Case Summary, Form LCE-2, notice of viola-
tion, investigative reports with attachments, and other material related to the case prepared by the Report
Examination Unit (REU) and forwarded to the Assistant Counsel upon issuance of the citation.

Audit: An in-depth investigation of a licensee or business involved in the alcoholic beverage industry,
usually involving extensive review of financial records and business-related documents.

Averment: The formal language used by the Bureau to charge a licensee with a violation of the Liquor
Code and/or related regulations.

Blue Sheet: A worksheet created by the REU, that is reproduced on blue paper detailing an investigation
and utilized to prepare the administrative citation.

Border Patrol: A specialized enforcement activity involving the surveillance and apprehension of any per-
son purchasing alcoholic beverages in states bordering Pennsylvania and transporting the untaxed bev-
erages into Pennsylvania.

Bureau of Liquor Control Enforcement (BLCE): A Bureau created within the Pennsylvania State Police by
Act 14 of 1987 that has the responsibility to enforce the Liquor Code, any regulations promuigated pursu-
ant thereto, and related sections of the Crimes Code.

Case Narrative (Form LCE-7): A detailed discussion of the evidence as it relates to the charges set forth
in the citation. This narrative is prepared by the REU in cases that are waived. It is directed to the Assis-
tant Counsel as an attachment to the original “Blue Sheet” for use by the ALJ in determining an appropri-
ate penalty.

Certifications: An official certified copy of a document maintained by a governmental agency to be used
at hearings in administrative cases.

Command Staff: A term encompassing the positions of the Bureau Director; the Director, Administration
Division, the Director, Operations Division; the Eastern Section Commander; the Central Section Com-
mander; the Western Section Commander; nine District Office Commanders; and the Supervisor of the
Compliance, Auditing and Gambling Enforcement (C.A.G.E.) Unit.
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District Enforcement Office (DEO): One of nine regional offices of the Bureau of Liquor Control Enforce-
ment having jurisdiction to enforce the liquor laws and related regulations in a designated area encom-
passing a number of counties.

District Office Commander (DOC): An enlisted member of the Pennsylvania State Police assigned to di-
rect and oversee the administrative and operational functions of a District Enforcement Office.

Enforcement Case Summary (Form LCE-5): A document prepared for presentation to the Assistant
Counsel for their consideration in processing citations. These “Blue Sheets” show pertinent license in-

formation, alleged violations with references to sections of the law, date of occurrence, the officers in-
volved, and the licensee’s records of prior citations.

Enforcement Officer (EQ): A generic term which encompasses the positions of Liquor Enforcement Offi-
cer Trainee, Liquor Enforcement Officer, and Enforcement Officer 3.

Enforcement Officer 3 (EQ3): A first-level supervisory employee responsible for assigning and supervis-
ing the work of subordinate LEOs and for assisting in the enforcement of the Liquor Code, any regulations
promulgated pursuant thereto, and related sections of the Crimes Code within an assigned DEO or the
Special Investigations Section.

Enhanced Penalty: Increased civil penalty (fine) mandated by law for certain defined violations of the
Liquor Code.

Hagg’(y“ Hour: A term commonly used to describe the lawful practice of discounting drinks for a time period
of two consecutive hours or less not to extent beyond 12:00 midnight.

Letter of Warning: A letter issued for the purpose of advising a licensee that an alleged violation of the
liquor laws or regulations has been uncovered and that further violations could result in the issuance of an
Administrative Citation.

Licensee: An individual, partnership, corporation, or other legal entity issued a license by the PLCB to
sell/transport alcoholic beverages in Pennsylvania.

Liguor: Any alcoholic, spirituous, vinous, fermented, or other alcoholic beverage, or combination of lig-
uors and mixed liquor a part which is spirituous, vinous, fermented, or otherwise alcoholic, including all
drinks or drinkable liquids, preparations, or mixtures, and reused, recovered, or redistilled denatured al-
cohol usable or taxable for beverage purposes which contain more than one-half of one percent of alco-
hol by volume, except pure ethyl alcohol and malt or brewed beverages.

Liguor Code: Act 21 of April 12, 1951, P.L. 90; as reenacted by Act 14 of June 29, 1987, P.L. 32, and
amended where indicated. An act relating to alcoholic liquors, alcohol, and mait, and brewed beverages;
amending, revising, consolidating, and changing the laws relating thereto; regulating and restricting the
manufacture, purchase, sale, possession, consumption, importation, transportation, furnishing, holding in
bond, holding in storage, traffic in, and use of alcoholic liquors, alcohol, and malt, and brewed beverages,
and the persons engaged or employed therein; defining the powers and duties of the PLCB; providing for
the establishment and operation of state liquor stores, for the payment of certain license fees to the re-
spective municipalities and townships, for the abatement of certain nuisances and, in certain cases, for
search and seizure without warrant; prescribing penalties and forfeitures; providing for local option; and
repealing existing laws.

Liguor Enforcement Officer (LEO): A civilian employee of the Bureau who is authorized by law to enforce
the applicable provisions of the Liquor Code, any regulations promulgated thereto and related sections of
the Crimes Code.

Liquor Enforcement Officer Trainee: A civilian employee of the Bureau undergoing training at a State Po-
lice training site or at an assigned District Enforcement Office.
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Malt Beverage Tax Law: A statute imposing a state tax, payable by manufacturers and others, on malt or
brewed beverages used, sold, transported, or delivered within the Commonwealth, prescribing the
method of payment and collection of the tax by the Department of Revenue, as well as civil and criminal
penalties for violation of the act.

Malt or Brewed Beverages: Any beer, lager beer, ale, porter, or similar fermented mait beverages con-
taining one-haif of one percent or more of alcohol by volume, by whatever name such beverage may be
called.

Non-Alcoholic Beverage: Any beverage containing less than one-half of one percent of alcohol by vol-
ume.

Notice of Violation (NOV): A letter notifying a licensee of the nature of an alleged violation issued within
30 days of the completion of an investigation.

Nuisance Bar: A licensed establishment that is operated in such a manner that a disregard for the sensi-
tivities of a surrounding area is manifested. Further, such operation continually endangers the life and
health of patrons and residents, offends the senses, violates the laws of decency, and obstructs the rea-
sonable and comfortable use of property in its vicinity.

Pecuniary Interest: A monetary and controlling interest in a licensed establishment held by a person,
partnership, or corporation not reported and approved by the PLCB.

Pennsylvania Liquor Control Board (PLCB): An independent administrative agency empowered to buy;

import, and sell liquor and alcohol; to control the manufacture, possession, sale, consumption, importa-

tion, use, storage, transportation, and delivery of liquor, alcohol, and malt or brewed beverages; to grant
and issue licenses and permits; and to propose regulations consistent with the Liquor Code.

Prior Citation Record (Form LCE-6): A collection of historical information regarding a licensee’s prior cita-
tions.

Safekeeping: The temporary holding of a license by the PLCB during a period of time when a licensed
business is not operational.

Speakeasy: An unlicensed place or establishment where unlawful sales of alcoholic beverages are
made.

Still: An apparatus used to distill liquids into alcohol.

Visibly Intoxicated Person (VIP): A person who, by demeanor, actions, behavior, speech, and/or gait,
appears to be under the influence of alcohol or drugs.

Source: Pennsylvania State Police, BLCE.
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Location of BLCE Headquarters and District Offices*

BLCE Headquarters
3655 Vartan Way
Harrisburg PA 17110

Compliance, Auditing and Gambling Enforcement Unit
3655 Vartan Way
Harrisburg PA 17110

BLCE Philadelphia Office
6901 Woodland Avenue
Philadelphia PA 19142

BLCE Wilkes-Barre Office
1095 Hanover Street
Wilkes-Barre PA 18706-2028

BLCE Harrisburg Office
3655 Vartan Way
Harrisburg PA 17110

BLCE Pittsburgh Office
313 Mt. Nebo Road
Pittsburgh PA 15237-1305

BLCE Altoona Office
930 Route 22 East
Duncansville PA 16635

BLCE Williamsport Office
150 Choate Circle
Montoursville PA 17754

BL.CE Punxsutawney Office
PO Box 497

305 Sutton Street
Punxsutawney PA 15767

BLCE Erie Office
8349 Perry Highway
Erie PA 16509

BLCE Allentown Office
8320 Schantz Road
Breinigsville PA 18031

*All BLCE District Offices are open Monday through Friday from 8:15 a.m. to 4:15 p.m. All District Offices have
telephone answering machines for calls/complaints made after the office has closed. Answering machines are
reviewed each morning.

Source: Pennsylvania State Police.
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Pennsylvania Liquor Licenses and Permits

The Pennsylvania Liquor Control Board issues various types of licenses and licensee
permits in accordance with the Liquor Code and Title 40, Pennsylvania Code. The PLCB's Bu-
reau of Licensing analyzes and applies the appropriate statutory and regulatory criteria to all
applications for licenses and permits the Board issues. The Bureau of Licensing also maintains
an ongoing liaison with the State Police and refers enforcement complaints and reports of po-
tential violations to the BLCE.

Liquor Licenses
There are three basic license categories:

— retail licenses include hotels, restaurants, eating places, clubs, catering clubs, vari-
ous golf courses, airport restaurants, and performing arts and public venues;

— wholesale licenses include distributor and importing distributor licenses; and

— calendar year licenses and permits include importers, transporters, manufacturers,
alcohol permits, wineries, sales permits, direct wine shippers, and other assorted
groups.

As of December 2004, the PLCB'’s Bureau of Licensing had issued a total of 63,270
beverage alcohol licenses and permits relating to the manufacture, transportation, storage, and
sale of alcoholic beverages (16,304 retail liquor and malt beverage licenses; 1,898 wholesale
licenses; and 45,068 permits). The vast majority of these consist of either on-premises retail
licenses for the sale of wine, liquor, or beer, or off-premises wholesale licenses for the sale of
malt beverages by the case and keg. These two groups, along with the PLCB Wine and Spirits
Stores and limited wineries, represent the direct consumer distribution network for the sale of
beverage alcohol products in Pennsylvania.?

In total, the PLCB issues more than 70 different types of licenses and permits. Some
types are limited in number based on the “quota” of the county in which a proposed premises is
located. A legislatively mandated quota system limits the number of licensed on and off prem-
ises beverage alcohol businesses. This quota is based on a ratio of one retail license for every
3,000 inhabitants within any county and one wholesale license for every 30,000 inhabitants of a
county.

The following are among the most frequently issued license types: Club and Catering
Club (CC); Distributor (D); Eating Place (E); Hotel (H); and Restaurant (R). Descriptive informa-
tion on each of these license types follows.

Club (C) and Catering Club (CC) Liquor License. “C” and “CC” licensed establish-
ments must operate for the good of the club membership and in a fraternal sense. The sale of
alcoholic beverages must be secondary to the actual reason for the club’s existence.
Incorporated clubs must exist for a minimum of one year prior to applying for a liquor license.

Unincorporated clubs must exist for a minimum of ten years prior to a liquor license being
granted.
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Number of Retail and Wholesale Liquor Licenses, by Type*
(As of December 31, 2004)

Retail Liquor Licenses:

ReStaurant ..............ccooovireninreeeee e 10,688
CIUD et 1,636
Catering ClUD .....coo et 1,599
HOEI ...t 1,396
Privately-Owned Public Golf Course Restaurant ......................... 183
Public Venue Restaurant................cccooviiiiiiicciecceieeeee, 52
Airport Restaurant ..........cccovviiiiereeeeece e, 37
Performing Arts Facility .........ccoovemiriiii e, 31
PUBHC ServiCe........ooiiiiiieetre e 25
Municipal Golf Course Restaurant ...............cccccooveiivieeeiiieene. 22
Off Track Wagering Restaurant..................cccccooooviviiiicciie, 22
Privately-Owned Private Golf Course Catering Club ................... 22
Privately-Owned Private Golf Course Club .............c.c.oocooeenee. 8
Continuing Care Retirement Community.............c..ccocveeeiiiineenneee. 6
Economic Development Restaurant Liquor...............c.cccocovveneee.. 2

Total Retail Liquor Licenses ...........cccccovvvinvieiccceeeee e 15,729

Retail Malt Beverage Licenses:

Eating PIace ......cccoeeciiieeecee et 518
CIUD et 41
Municipal Golf COUISEe ........coovvrrirrrereeie e 9
Privately-Owned Public Golf Course Eating Place....................... 5
HOREI .ot _2

Total Retail Malt Beverage Licenses...........ccccocceeeevviieeineeennee.. 575

Wholesale Licenses:

DIStrBULOL ...t e 1,092
Importing Distributor ... 21
Transporter for Hire “A” ..o, 192
Transporter for Hire “B” .........ccccoriir e, 120
Limited WINEIY ......coeiiieeiee et 97
BIrOWETY .....oiiiiicettiee ettt er et e et e e e e 61
1 0] To T (- O U ORTT 60
Sacramental Wine .......ccccoroeiiiiiai e 19
Bailee for Hir@.......ccoooeeeiiniiei e 14
Brewery PUD ... 11
Alternate BreWery ........ccvievvieieee e 6
AL L= 2O U 5
Bonded Warehouse.........c.cccceeeriiiieiiiiniee e 3
Transporter for Hire “C” ..., 3
DISHIEIY ... 2
Importer's Warehouse ............ccocceeiiiiciniincie e 2

Total Wholesale Licenses...........ccoocvvvivinvieeiniiecceeceeeeee e, 1,898

*Section 461 of the Liquor Code restricts the number of Restaurant Liquor, Eating Place, and Distributor licenses to
be issued within each county. No additional restaurant or eating place licenses shall be issued in any county where
the total number of Restaurant Liquor and Eating Place licenses exceeds one license per 3,000 county inhabitants.
One Distributor license is issued per 30,000 residents of any county.
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The club must possess an original charter and must hold regular meetings open to its
members; conduct legitimate business through elected officers; admit members by written ap-
plication, investigation, and ballot; charge and collect dues; and maintain required records. A
club is not an organization used to accommodate a private bar operation. Additionally, no indi-
vidual is allowed to own a club.

“CC” licensees may allow groups in the establishment for weddings or private affairs with
prior arrangement. Private clubs are forbidden to sell alcoholic beverages for take-out pur-
poses.

Club and Catering Club Operational Hours:

— Sales and giving/furnishing of alcohol may begin at 7:00 a.m.

— Sales and giving/furnishing of aicohol must cease at 3:00 a.m.

— All unfinished alcoholic beverages must be collected and all patrons must depart the
premises by 3:30 a.m.

— Clubs (C) and Catering Clubs (CC) may be open 7 days a week. Clubs (C) and Ca-
tering Clubs (CC) may be open on Election Day.

Distributor (D) Liquor License. These licenses concern neighborhood beer distribu-
tors. Sales are for off-premises consumption only and these sales must be made in original
containers of no less than one case of 24 containers or seven ounces. “Twelve packers” are
acceptable, but the single containers of beer products must be at least 24 ounces. Single con-
tainers holding more than 128 ounces are acceptable. In most cases, single container sales
involve kegs of beer or beer products.

An Importing Distributor is a variation of this type of license. These generally are very
large operations which maintain large amounts of beer products and usually sell only to other
smaller “D” licensees and not to the public. This license is restricted by the County-Quota Law.

Distributor Operational Hours:

— These licensees may open at 2:00 a.m. Monday and remain open continuously, 24
hours a day, until midnight Saturday.

— They must remain closed from 12:01 a.m. Sunday through 2:00 a.m. Monday.

— These licensees may be open on Election Day.

Eating Place (E) Liquor License. The primary purpose of the “E” licensed establish-
ment is the regular preparation and service of food. The interior dimensions of the establish-
ment must be no less than 300 square feet, equipped with at least 30 chairs, or the equivalent
seating, at tables for public use.

“E” licensees may only sell beer or its variants; liquor and wine sales are forbidden. The
licensee can sell up to 192 fluid ounces of beer products, in original containers, for take-out pur-
poses. “E” licensees may not sell any single, open container of alcoholic beverage for con-
sumption outside the establishment.

The “E” licensed establishment is commonly referred to as a delicatessen or corner
store. This license is restricted by the County-Quota Law.
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Eating Place Operational Hours:

— Open for business and alcohol sales Monday — Saturday from 7:00 a.m. until 2:00
a.m. the following morning.

— No sales of alcoholic, malt, or brewed beverages can take place after 2:00 a.m.

— Al unfinished alcoholic beverages must be collected and all patrons must depart the
premises by 2:30 a.m.

— All entertainment (i.e., live bands) must cease at 2:00 a.m. Establishments with a
Sunday Sales Permit (SS) may begin serving alcoholic beverages on Sundays at
11:00 a.m. and remain open until 2:30 a.m. Monday.

- If December 31 falls on a Sunday, establishments without a Sunday Sales Permit
(88) may serve aicoholic beverages beginning at 1:00 p.m.

~ May open during regular hours on Election Day.

— Establishments without a Sunday Sales Permit (SS) may not be open Super Bowl
Sunday or St. Patrick’s Day if it falls on a Sunday.

Hotel (H) Liquor License. An “H” licensee must operate the dining and alcohol service
areas in the same manner as an “R” licensee. In addition, the “H” licensed establishment, de-
pending on population, must have 12 to 50 permanent bedrooms for public use, a separate din-
ing room(s) for at least 30 people and a separate kitchen. This type of licensed establishment
can encompass anything from a recognizable hotel operation to a corner bar. Mandatory sleep-
ing accommodations and a kitchen on the premises are the differences between the “R” and “H”
licenses.

Hotel Operational Hours:

— Open for business and alcohol sales Monday — Saturday from 7:00 a.m. until 2:00
a.m. the following morning. .

— No sales of alcoholic, malt, or brewed beverages can take place after 2:00 a.m. All
unfinished alcoholic beverages must be collected and all patrons must depart the
premises by 2:30 a.m.

— All entertainment (i.e., live bands) must cease at 2:00 a.m. Establishments with a
Sunday Sales Permit (SS) may begin serving alcoholic beverages on Sundays at
11:00 a.m. and remain open until 2:30 a.m. Monday.

— Establishments without a Sunday Sales Permit (SS) may serve alcoholic beverages
beginning at 1:00 p.m. on Super Bowl Sunday, and St. Patrick’s Day and December
31 if occurring on a Sunday.

— Open regular hours on Election Day.

Restaurant (R) Liquor License. The primary purpose of the “R” licensed establishment
is to habitually and principally provide food service to the public. The service of liquor, wine, or
beer products is secondary. The interior dimensions must be no less than 400 square feet,
equipped with at least 30 chairs, or the equivalent seating, at tables for public use.

Even though “R” licensees may serve liquor, wine, and beer products, they are under the
same restrictions as “E” licensees regarding the sale of these products for take-out purposes.

“R” licensees may not sell any single, open container of alcoholic beverage for consumption
outside the establishment.
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The “R” licensed establishment is commonly referred to as a bar or tavern. This type of
licensed establishment can encompass anything from an elegant, family dining operation to a
small corner bar. This license is restricted by the County-Quota Law.

Restaurant Operational Hours:

— Open for business and alcohol sales Monday — Saturday from 7:00 a.m. until 2:00
a.m. the following morning.

— No sales of alcoholic, mait, or brewed beverages can take place after 2:00 a.m. All
unfinished alcoholic beverages must be collected and all patrons must depart the
premises by 2:30 a.m.

~ All entertainment (i.e., live bands) must cease at 2:00 a.m.

- Establishments with a Sunday Sales Permit (SS) may begin serving alcoholic bever-
ages on Sundays at 11:00 a.m. and remain open until 2:30 a.m. Monday.

— Establishments without a Sunday Sales Permit (SS) may serve alcoholic beverages
beginning at 1:00 p.m. on Super Bowl Sunday, and St. Patrick’s Day and December
31 if occurring on a Sunday.

— Open regular hours on Election Day.

Liquor Permits
Among the most frequently issued by the PLCB during 2004 were vehicle insignia per-
mits, amusement (liquor) permits, Sunday Sales (liquor) permits, special occasion permits, and

extended hours (food) permits. The following is a brief description of these permit types.

Number of PLCB-Issued Permits, by Type
(As of December 31, 2004)

Permits:
Vehicle Insignia .......coceeeeeeviiiiiiiiiiiiiineees 24,882
Amusement (Liquor).......cceeeveiiiiiieeeeen, 8,258
Sunday Sales (Liquor)..............ccccoeeerennnn. 7,880
Special Occasion........cccccceveeiviciieeereee e, 1,517
Extended Hours Food ...........oeeiiiiinnnnnnn. 1,160
Alcohol Permits .......c.oeevvevviiiiiiiiiiciiiiiienes 597
Sunday Sales (Malt).......ccccceoveriiiiiiinnnni. 399
Vendor's Permit...........ccevviviiiieciiiiiiinninnn, 129
Amusement (Malt)................cccoeoe 101
Sales Permit........cccccovveviiiiiiiiii, 55
Hospital Permit...........ooiiiiiiiiiiiiiiiinines 41
Bulk Liquor Purchase...................cccceee. 19
Direct Wine Shipper ..........cccooooiveiieiiiinnnnnen. 16
Wine Auction Permit.................cccccoo 7
Broker Company .........ccocveeeveeeeeeriiiiniennen. 3
Brandy Permit.............ccccocceiviniinniniiiien 2
Department of Defense ............cccoeeuunen. 1
Manufacturing Pharmacists & Chemists .... 1

Total Permits .....ocvvvveneiiiieieieeee v 45,068
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Vehicle Insignia Permit. The PLCB provides identification numbers to persons who
transport alcoholic beverages in the Commonwealth. This may include haulers authorized to
engage in commercial transportation of liquor, malt, or brewed beverages or alcohol, distributors
and importing distributors, and any licensee of the Board whose licenses or permits authorize
the transportation of such beverages in the regular operation of their licensed business. Until
recently, the PLCB annually issued vehicle identification insignias, emblems, or identification
cards that displayed the appropriate numbers. These insignias were to be placed in prominent
places on the vehicles; a fee of $10.00 was required to obtain each insignia. Effective Novem-
ber 13, 2004, amendments to the PLCB regulations eliminated the requirements for such em-
blems to be displayed and they were no longer provided by the Board. However, licensees of
the Board whose licenses authorize the transportation of alcoholic beverages in the regular op-
eration of their licensed business are now required to display on each side of each vehicle used
in the operation of the business their name, address including the street name and number as
shown on the license, and the license number as shown on the license in letters no smaller than
4 inches in height. As a result of this regulatory amendment, the category of PLCB permit
called ‘Vehicle Insignia’ no longer exists, further resulting in the elimination of the nearly 25,000
such permits for 2005 and thereafter.

Amusement Permit. This permit allows for live entertainment, dancing by patrons/
entertainers, shows, etc., within the premises. Without an “AP” permit, the licensee is restricted
to television, jukebox, and non-amplified instrumental music. No vocal entertainment is permit-
ted. These permits have several restrictions. Among them, entertainment or dancing which is
lewd or immoral is not permissible, entertainment which is visible outside of the premises is not
allowed, and noise is not permitted to be heard outside the licensed premises. An Amusement
Permit is not valid after 2:00 a.m. Clubs are not required to hold PLCB-issued amusement per-
mits.

Sunday Sales Permit. No licensee holding a Restaurant Liquor, Eating Place, or Hotel
Liquor license may open for the sale of alcoholic beverages on a Sunday unless the licensee
has been granted a permit. Holders of a Sunday Sales Permit may open at 11:00 a.m. Sunday
and remain open until 2:00 a.m. Monday. To qualify for this permit, the licensee must certify
that the establishment sells a minimum of 30 percent food and nonalcoholic beverages on an
annual basis. A common misconception is that the licensed establishment must sell at least 30
percent food and nonalcoholic beverages on Sunday.

Special Occasion Permit. PLCB may issue a Special Occasion permit to an eligible
entity to allow the sales of alcoholic beverages as a means of raising funds for the entity. Ex-
amples of eligible entities include hospitals, churches, volunteer fire or ambulance companies,
bona fide sportsmen’s clubs in existence for at least ten years, and nationally chartered veter-
ans’ organizations. Refer to section 102 of the Liquor Code (definition of “Eligible Entity”) for a
complete listing of eligible entities. Any eligible entity that wishes to acquire a Special Occasion
permit must submit a written application to PLCB. Only one permit shall be issued to each eligi-
ble entity per calendar year. Each permit may only be used for six consecutive or nonconsecu-
tive days. Special Occasion permit holders may sell alcoholic beverages during the same hours
as restaurant liquor license holders and may sell any type of alcohol for consumption on or off
the licensed premises. Holders of a Special Occasion permit are required to give notice to the
police department within the jurisdiction where the permit will be used. Such notice shall be
given at least 48 hours prior to each use of the permit and shall include the date, time, and
place of the impending sale of alcoholic beverages. The permit may be used in conjunction with
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activities and events involving other entities; however, no one other than the holder of the spe-
cial occasion permit may acquire a pecuniary interest in the permit.

Extended Hours Food Permit. This permit allows a licensed establishment to remain
open after 2:30 a.m. for the purpose of maintaining a restaurant business. To qualify for this
permit, the licensee must qualify for, or hold, a Sunday Sales Permit. Even with an Extended
Hours Food permit, the licensee must cease the sales of alcoholic beverages by 2:30 a.m. No
patron can legally possess alcoholic beverages on the premises after 2:30 a.m. Clubs can ob-
tain an Extended Hours Food Permit for a period of 6 days during the term of its license.
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Number of Licensees by BLCE District Enforcement Office and County
(Both Wholesale and Retail as of January 3, 2005)

Number of Licensees
Philadelphia District Office

ChESEEN ...t s e 341
Delaware .......cccovveecveeiceseiee e 562
Philadelphia...........ccocevvvrvrcrnecnerrce s 2,341
Total — Philadelphia District Office............... 3,244
Wilkes-Barre District Office
CarbON......evi e 165
Lackawanna.............ccooveveievvccres s 550
LUZEIME ...oeviiieeeeeeeeeee et 859
MORNIOE ..ottt 252
PIKE ..ot 92
SUSQUENANNA .....oevurrireeereere e renaas 69
WayNe ....c.cooeiieee e 102
WYOMING .ottt e _ 49
Total — Wilkes-Barre District Office.............. 2,138
Allentown District Office
BerkS ..o 552
BUCKS.......eiii et 527
0= 41T | o SOOI 401
MONtGOMETY ....covirirrrciecce e, 756
Northampton........cccoecvmeiiieeiie s 411
SChUYIKIll ... e _ 428
Total — Allentown District Office................... 3,075
Williamsport District Office
Bradford.........ccccovveieecieeneeeeec e 80
CliNtoN .o 76
Columbia ....coocreeeeee et 97
[IRY/oTe 13011 oo TR 193
MORNTOUT ..ot e e e, 33
Northumberland..............ccoeeeciiiiciieee, 206
POMET . ... 43
SNYAEF .ttt 41
SUIIVAN ...ttt eeeraeeseaes 24
TIOGA -ttt 62
L0 01T 4 BTSRRI 32
Total — Williamsport District Office............... 887
Harrisburg District Office
AJAMS ..o s 110
Cumberland........ccccoovveveeiiieeeceee e, 164
Dauphin ..o 387
Frankhin.........oooeieeeoeee e eeeanenees 98
Juniata.......ooeiiiiin e, 14
Lancaster.........covieeeiieiice e 391
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Number of Licensees

Harrisburg District Office (Continued)

Lebanon ........oocereciicriee e 143
PEITY ..ttt 46
YOTK ottt r e 325
Total — Harrisburg District Office ................. 1,678
Altoona District Office
Bedford.......cocooeieciee e 61
BIair....eveeiriieeeteeee e 186
107: 1111 o1 T- TR USRI 406
10774 | (- T ST 140
FURON oo 16
Huntington .......cooveoiieieee e 57
MIFFIN e 58
SOMErSEL ... e _ 153
Total — Altoona District Office....................... 1,077
Pittsburgh District Office
Allegheny ... 2,335
BEAVET ......eeiiiiii e 312
Fayette ... e, 323
GrEENE oo 67
Washington ..., 430
Westmoreland ..........ccccoccvvvvveeiineeeeeeneeeeenins _ 758
Total — Pittsburgh District Office .................. 4,225
Punxsutawney District Office
ArMSIIONG ... .eeiieeieeieee s 138
BULIEr ..o 182
CaAMEION...coceeiecteeeeeereee e et e e e e eeeee e eaaeeas 18
Clarion .....oouveecrieecee et 70
Clearfield .........ccocvvecriieeeeceeee e, 160
EIK et 92
FOrest ... 18
Indiana.........coooeoiie e, 123
Jefferson.......ccov e _85
Total - Punxsutawney District Office............ 886
Erie District Office
Crawford.......ccccieeviieercie e 162
EFi€ e s 447
LaWreNnCe.....cocovvieeiiiiiiiiieie e 125
McKean ... 105
Y11 (oY R 181
VeNango ......c.cocerriierciieniiessreeecree e s seenessans 65
Warren.........ooveeeeee e 79
Total — Erie District Office.............c.cceeeeeens 1,164
Grand Total ...coceeeeiiiiicreiieeeee e 18,374

1 addition to this consumer network of licensed businesses, there are approximately 1,900 licensees who are in-
volved in the manufacture, purchase, storage, and transportation of beverage alcohol products.

Source: Developed by LB&FC staff from the PA Liquor Code and information obtained from the Pennsylvania Liguor
Control Board.
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Summary of LEO Position Qualifications
and Training Requirements

Qualifications

Applicants for the Liquor Enforcement Officer position must (1) be at least 20 years of
age to apply and 21 years of age upon appointment; (2) be a resident of Pennsylvania at time of
application and appointment; and (3) possess a high school diploma or GED Certificate.
Additionally, upon appointment as a Liquor Enforcement Officer Trainee, the applicant must also
possess a valid Pennsylvania driver’s license.

In addition to meeting these general requirements, the applicant must undergo a
selection process that includes:

— both a written and oral examination;

— physical fitness test;

— urinalysis drug screening;

— polygraph examination;

— background investigation; and

— medical and psychological evaluations.

Applicants who have successfully completed the Liquor Enforcement Officer training
selection procedures are eligible for appointment to the next available training class.

Training

The resident training period is approximately 13-15 weeks and is designed to eliminate
any applicant who does not possess the necessary intelligence, emotional stability, or physical
stamina to meet the requirements. Most training classes are conducted at the PSP’s Southwest
Training Center. A passing grade of 70 percent or higher must be achieved in all academic
courses.

Following instruction in the care and use of the issued service revolver, Liquor
Enforcement Officer Trainees must qualify with that weapon by scoring 75 percent or higher of
the total possible score. Failure to qualify during the training period is cause for dismissal.

LEO Trainees must also undergo a training program which includes physical
conditioning, weight training, fighting techniques, hand-to-hand combatives, and defensive
tactics, a progressive aerobics program, and instruction on proper driving techniques.

Liquor Enforcement Officer Trainees immediately begin an approximate 11-month
probationary period the day they report for induction to the Training Academy. Liquor
Enforcement Officer Trainees are subject to dismissal, by the Commissioner, during the
probationary period for incompetence, inefficiency, or violations of rules and regulations. LEOs
are required to maintain, in accordance with established rules and regulations, their personal
appearance, rooms, issued equipment, and personal belongings, all of which are subject to
periodic inspections by the Academy staff.

Source: Pennsylvania State Police, BLCE.
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APPENDIX E

BLCE General Complaint Hotline Procedures

The Bureau operates a “general complaint hotline” (1-800-932-0602). This 800 number is in-
tended to be the public’s primary access point for making complaints about liquor licensees and
for reporting actions that may violate the Liquor Code.

1. Calls are collected at BLCE Headquarters in a central answering machine system after busi-
ness hours and reviewed at the beginning of each work day.

2. The calls received are transcribed daily into the Automated Incident Memo System (AIMS).
Each relevant call is assigned a unique Incident Number. Calls that are deemed to be frivolous
or to be referred to other law enforcement agencies are not assigned an Incident Number. For
non-complaint calls or requested callbacks, a separate referral form is completed and forwarded
to the Administrative Officer for further action.

3. An official record of the call, referred to as the Incident Memo, is generated and maintained
on AIMS. Specific information from the cali is transcribed and formatted into the computer by a
clerk. The Incident Memo includes information such as the caller's name, address, and phone
number if given, the name and address of the involved establishment, and the district office
number to which the complaint is being referred. All information that would be useful to an in-
vestigation, such as dates and times of alleged violations and persons involved, is entered into
a remarks section.

4. For referral identification purposes, the initial Incident Number is expanded to include a Dis-
trict number in a specific format. If no location can be determined, a designation of “All Districts”
is assigned to the complaint. If a town is given (without a county stated) that is common to sev-
eral counties, the location is designated as “Multiple Districts.”

5. For repeat callers that offer no new information on a complaint, only the number of calls by
the same individual is included in the “remarks” section. [f additional information is provided in
subsequent calls about the same complaint, this information is added to the “remarks” section of
the original memo. |If more than one individual calls regarding the same establishment, a sepa-
rate memo is created.

6. Following completion of the Incident Memo, the Incident Number (with date) is e-mailed to
the appropriate district office for the purpose of being queried as needed for informational and
investigatory purposes. If an Incident Number is assigned to “All Districts” or “Multiple Districts,”
the Incident Number must be sent to all such district offices. A copy of all sent e-mails is printed
and filed in the appropriate district office file as confirmation that the incident number was pro-
vided to the District.

7. While many complaints relate solely to Liquor Code violations, sometimes complaints are
filed that allege violations of the Crimes Code as well as the Liquor Code. These cases involve
a different procedure. Specifically, the complaint is forwarded to the district and also referred to
the appropriate Troop headquarters. A hard copy of the Incident Memo is generated and for-
warded to the District Office Commander via memorandum. One copy of the memo is initialed
by the Operations Director, then scanned and e-mailed to the District.

8. Incident numbers or incident memos are transmitted within 24 hours from the time the inci-
dent message was recorded on the hotline during normal business days. Complaints received
during a weekend, however, are transmitted the next business day.
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Appendix E (Continued)

9. An Incident Memo is sent only to a District in which an alleged offense was noted. Incidents
that involve alleged crimes other than of the Liquor Laws are referred to the Troop which covers
the location of the call. In such cases, an Incident Memo is completed with all necessary infor-
mation, and a cover memo is prepared from the Operations Director to the appropriate Troop
Commander with the Incident Memo as an Enclosure.

10. If the call details non-Liquor Code alleged crimes but involves a licensed establishment, a
copy of the Incident Memo is provided to the affected Troop Commander. A cover letter is pre-
pared from the Operations Director to the District Office Commander as well as a carbon copy
to, for example, the C.A.G.E. Unit director. A memo applicable to the type of complaint is then
initialed by the Operations Director, scanned, and e-mailed to the district office and C.A.G.E. All
Incident Memos are scanned and e-mailed to the appropriate Troop.

11. Exceptions to the usual complaint calls occur, however, and separate procedures are pro-
vided for in some cases. For example:

o Calls pertaining to a Troop that involve a future event or any emergency calls are
faxed to the appropriate Troop after all necessary correspondence is prepared. In
the case of some emergency situations, phone contact with the Troop may be nec-
essary.

o Calls regarding other agencies (such as those directed to the PLCB) are designated
as “Referred to Other Agency.” All other information on the Incident Memo is com-
pleted in accordance with the specific request. A cover memo is completed by the
Operations Director to the appropriate agency. For example, a call relating to a
complaint about a State Liquor Store would be referred to the PLCB Director of Store
Operations; a complaint concerning the illegal sale of cigarette products would be re-
ferred to the Department of Revenue.

12. For follow-up purposes, the BLCE headquarters utilizes a “verification of incidents report.”
At the end of each calendar quarter, a list of all referrals (i.e., Incident Numbers) made to each
district enforcement office is generated and faxed to each office for verification that an Incident
was received and assignment made to district personnel for investigative action. The district
enforcement office is to respond to headquarters via e-mail “no later than the 10™ of the pro-
ceeding month.” For complaints that are referred only to a troop, or to another agency, such as
the PA Liquor Control Board or Department of Revenue, no verification of incidents is typically
conducted.
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Appendix E (Continued)

BLCE General Complaint Hotline Flowchart
(1-300-932-0602)

Call Received at
BLCE Headquarters

Complaint transcribed Non-Complaint recorded on separate
and entered into AIMS® referral form and provided to
I BLCE Administrative Officer

Incident Memo Prepared

.

Alleged Liquor Code and Non-Liquor

Alleged Liquor Code Alleged Non-Liquor Code

Violation ONLY Code Crimes and Violations Violations ONLY
»  ToDEOONLY  |— To DEO and TROOP To TROOP ONLY
Incident Number and call
date emailed to District Hard Copy of Incident Memo sent to Cover Memo
Enforcement Office District Office Commander via Cover prepared for
Memo from Operations Director with Troop
CC'’s to Troop Commander and Commander
Supervisor of C.A.G.E. Unit from Operations
Director and
sent with
Incident Memo
: One Copy of Incident Memo is
Initiated by Operations Director,
BLCE scanned and e-mailed to
headquarters generates District Enforcement Office
Verification of Incidents report
each quarter and faxes Incident

Numbers to pertinent DEO for
confirmation that Incident
information was received

and assigned

aThe PSP’s Automated Incident Management System.

Source: Developed by LB&FC staff using information obtained from the Pennsylvania State Police, Bureau of Liquor
Control Enforcement.
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APPENDIX F

BLCE Underage Drinking Hotline Procedures

Established in October 1998, this 24-hour hotline (1-888-UNDER21) is a toll-free line
utilized in conjunction with Enforcing the Underage Drinking Laws Program, the Bureau’s feder-
ally funded college initiative program. Calls placed to this hotline are initially received at the
Department’s Consolidated Dispatch Center (CDC) located in Harrisburg. Information is re-
corded by a Police Communications Officer and forwarded to the appropriate law enforcement
agency and the BLCE.

Information from a complainant’s call is recorded on a complaint report and faxed by the
CDC to the C.A.G.E. Unit. This faxed complaint report should provide information about the na-
ture of the alleged violation together with pertinent descriptive details, including the location to
which the complaint is to be referred. When a complaint pertains to a licensee, the C.A.G.E.
Unit is responsible for preparing an Incident Memorandum for transmittal to the appropriate dis-
trict enforcement office. When developed and reviewed, the Incident Memo and the faxed CDC
complaint report are scanned and e-mailed to the appropriate district office and a copy is also
provided to the Supervisor of the C.A.G.E. Unit.

Callers, who may wish to remain anonymous, are encouraged to provide tips about
planned events involving underage drinkers or about parties already underway. If the call is an
advance notice of a party, the police department with jurisdiction must be identified. The appro-
priate cover sheet, CDC complaint report, and an Action Response Sheet are then sent to that
department for their information. If any action is taken on the complaint, a response sheet is
returned. If no response is received within one to two weeks, PSP or the appropriate police de-
partment must be contacted to request a response.

If the activity occurred over the weekend, PSP Police Dispatch Center will fax an Inci-
dent Detail Sheet to BLCE headquarters detailing the recipient police department. A CDC com-
plaint report and Action Response Sheet are sent to the appropriate police department.

After distributions have been made to the appropriate agencies, a copy of each Incident

Memo and CDC complaint report are forwarded to Pennsylvanians Against Underage Drinking
by the end of each month.
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Appendix F (Continued)

Call received at the PSP’s Consolidated
Dispatch Center (CDC) in Harrisburg

CDC Police Communications Officer
forwards complaint to the appropriate
law enforcement agency and the BLCE

Incident Memo prepared and
attached to faxed complaint report

To local police department for To local police department —
calls conceming advance notice if activity occurred over
of a party — send incident w_eekend — PSP Police
memo, faxed complaint report, Dispatch Center will fax
and action response sheet incident detail sheet to BLCE
headquarters who will fax

complaint report and action
response sheet to local
police department

To District Enforcement Office — for
calls regarding licensees — send
incident memo and faxed
complaint report

Pennsylvanians Against Underage
Drinking (PAUD) — sent copy
of incident memo and faxed
complaint report by
end-of-month

Source: Developed by LB&FC staff from information obtained from the Pennsylvania State Police, Bureau of Liquor
Control Enforcement.
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APPENDIX G

The Responsible Alcohol Management Program (RAMP)

Act 2001-141 (47 P.S. §471.1) established the voluntary RAMP certification that pro-
vides incentives for licensees who participate. Completion of the program provides certification
for two years.

According to the PLCB, RAMP assists licensees and their employees to more effec-

tively:

detect signs of impairment and intoxication, and effectively cut off a customer who
has had too much to drink;

identify underage individuals, and deter minors from coming into your establishment
in the first place;

detect altered, counterfeit, and borrowed identification;
avoid unnecessary liability; and

help reduce alcohol-related problems (underage drinking, vehicle crashes, fights,
etc.) in your community.

For successful completion, licensees must complete all five parts of the program, which

include:

1.

Owner/Manager Training - An owner and/or manager must attend a free train-
ing session offered by the PLCB.

Alcohol Server/Seller Training — 50 percent of the licensee’s alcohol service employ-
ees must complete a PLCB certified alcohol server/seller education program. (This
includes anyone who is in the position to serve alcoholic beverages and/or check
IDs.) Upon completion of the program, employees are required to complete a course
examination and must receive a score of 80 percent or better.

New Employee Orientation — New employee orientation must be provided on or be-
fore the first day of the employee’s employment as a member of the licensee’s alco-
hol service staff. The Board will provide the licensee with a checklist and appropriate
learning methods and licensees must maintain these records.

Signage — Posting of signs regarding responsible alcohol service. Signage will be
provided by the Board; however, the licensee may use other signage provided that it
is equivalent in size, number, and content to the Board’s. Signage must be promi-
nently displayed so that it can be observed readily by patrons. Licensees shall be
responsible for posting and maintaining the signage at all times.
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Appendix G (Continued)

Signage shall minimally include the following information:
a. Acceptable forms of ID.
b. Refusal of alcohol service to minors and visibly intoxicated
patrons.

5. Certification Compliance Appointment and Visit — The final component consists of a
compliance visit from a Regional RAMP Representative. After successful completion
of the four above listed requirements necessary to receive official PLCB-RAMP Certi-
fication, licensees must contact their Regional RAMP Representative and arrange a
time and date for a visit to the establishment to review and complete the necessary
documentation.

The PLCB has identified the following as benefits for licensees participating in the RAMP
program:

- possible reduction in the fines and penalties issued by the administrative law judge to
the licensee for serving a minor or a visibly intoxicated patron, so long as the licen-
see was in compliance with all parts of Act 141 at the time of the violation and had no
citations in the previous four years;

- knowledgeable, responsible, well trained alcohol service staff and management; and

— recognition as a responsible licensee in your community.

8Act 141 of 2002 established exceptions for minors to attempt to purchase alcohol if under the direct supervision of a
BLCE officer and upon completing training specified by the Bureau. Regulations prescribing compliance check pro-
cedures have been promulgated under Title 37, Pennsylvania Code.

Source: Pennsylvania Liquor Control Board.
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APPENDIX |

Pending Legislation Relating to the Bureau

of Liquor Control Enforcement
(As of May 11, 2006)

House Bill 353: Amends the Workers' Compensation Act by defining occupational disease to
include liquor control enforcement officers who contract hepatitis C.

House Bill 592: Amends the Liquor Code to provide for the transfer of the functions and duties
of the Bureau of Liquor Control Enforcement of the Pennsylvania State Police to municipal and
regional police departments.

House Bill 605: Amends the Liquor Code to provide that the State Police Commissioner has
authority to appoint only up to three State Police officers who shall be employed in a supervisory
capacity at the state headquarters of the enforcement bureau, all other personnel of the en-
forcement bureau shall be civilians.

House Bill 1574: Requires institutions of higher education to notify the Bureau of Liquor Con-
trol Enforcement of underage drinking.

House Bill 2408: Amends the Crimes Code to permit an individual who is 18 to 21 years of age
and an officer, employee or intern with a full-time municipal police department to participate in
age compliance checks. Currently, only officers, employees or interns of the BLCE are permit-
ted to participate in such checks.

Senate Bill 1041: Allows an individual who is 18 to 21 years of age and an officer, employee or
intern of a full-time municipal police department to participate in age compliance checks.

Source: Developed by LB&FC staff from a review of pending legislation.
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APPENDIX J

Pennsylvania State Police
Response to This Report
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PENNSYLVANIA STATE POLICE
BUREAU OF LIQUOR CONTROL ENFORCEMENT
3655 VARTAN WAY
HARRISBURG, PA 17110
PHONE: 717-540-7410
FAX:  717-540-7452

OFFICE OF THE DIRECTOR
June 1, 2006

Mr. John H. Rowe, Jr.

Chief Analyst

Legislative Budget and Finance Committee
Room 400 Finance Building

P.O. Box 8737

Harrisburg, Pennsylvania 17105-8737

Re: A Program and Operational Review of the PA State
Police’s Bureau of Liquor Control Enforcement
June 2006 Draft Report

Dear Mr. Rowe,

Thank you for the opportunity to review the Committee’s draft report on the State
Police Bureau of Liquor Control Enforcement (BLCE) program. We appreciate the
professional manner in which you conducted this study, as well as your receptiveness to
revisions we felt were necessary for a fair and balanced presentation of our operations.

In the draft report, the Committee has made four recommendations. First, the
Committee believes the General Assembly should consider amending the Liquor Code
to transfer most enforcement functions from civilian Liquor Control Enforcement Officers
to enlisted members of the State Police. As the Committee acknowledges, this
proposal requires a substantial amount of additional analysis to determine its cost and

feasibility, but we agree that these issues and other considerations deserve further
review.

In the meantime, however, we believe the BLCE is tremendously effective given
its current resources. The draft report seems to criticize BLCE enforcement efforts as
“largely complaint-driven and reactive in nature.” It is true that the BLCE has
traditionally engaged in reactive enforcement by conducting complaint-driven
investigations. However, this does not mean the BLCE lacks initiative or that reactive
enforcement should have a negative connotation. To the contrary, the BLCE strives
hard to anticipate and prevent problems before they occur.

For example, in the past, large-scale sporting and entertainment events held at
the Citizens Bank Park and Lincoln Financial Field in Philadelphia, the Giant Center in
Hershey, PNC Park in Pittsburgh, and the Nittany Lion Stadium and Bryce Jordan
Center in State College have drawn larde numbers of under age drinkers, disorderly
conduct, and drunk driving. In anticipation of such incidents, the BLCE now conducts

An Internationally Accredited Law Enforcement Agency



undercover operations in and around these venues to detect and prevent sales to
“minors and underage drinking.

In addition, the BLCE tries to make sure that every single complaint received
from the public is thoroughly investigated. In 2005, the BLCE received 16,717

complaints, which translates to approximately 129 complaint investigations per
individual Liquor Enforcement Officer.

Further, while training, court time, and administrative paperwork do account for
38% of an officer's obligated time, these are necessary and important job functions.
Significantly, each Liquor Enforcement Officer still has nearly five remaining hours each
day for aggressive and proactive enforcement. During 2005, for example, the BLCE
conducted 377 age compliance checks and 3,058 routine inspections. In our
University/College Underage Drinking Program, we conducted 162 raids and made
1,000 arrests. We conducted 56 border patrols, processed 4,028 intoxicating source
web page entries, gave 275 Choices presentations, and trained 19 more Choices
presenters. This year, we have already conducted 555 age compliance checks.

Clearly, our officers are vigorously engaged in a wide array of successful enforcement
activities.

Next, the Committee recommended various amendments to the Liquor Code in
order to maximize use of BLCE resources. Many of these proposals have considerable
merit, including elimination of the BLCE's statutory duty to investigate worthless checks,
expediting forfeiture proceedings, eliminating de novo review of BLCE citations, and
allowing sales of seized assets. The State Police look forward to working with the
legislature to address these issues.

Third, the Committee believes the BLCE should take steps to redesign and
improve its statistical recordkeeping and information management system. In fact, the
BLCE is already in the process of conducting a complete internal review of all statistical
reporting and data collection processes, and we are currently developing an automated
Access-based system. While minor errors have occurred in the past, the reliability and
validity of the data has not been compromised. The available statistical data provides
the command and supervisory staff with meaningful and reliable management
information. Enforcement statistical data is provided to the public via the Department’s
public web site. We also provide data to the General Assembly when it is requested,
and the BLCE has already recommended changes to the performance measures
provided to the Governor's Budget Office for the next fiscal year. Moreover, as BLCE
personnel have explained, when the Department’s Incident Information Management
System (lIMS) is fully implemented, it will ultimately address all of the specific concerns
expressed in the Committee’s draft report.

Finally, the Committee recommends that the State Police Fiscal Division work
with the General Assembly on a format for submitting an annual, itemized accounting of
BLCE expenditures. The Liquor Code currently requires the State Police to provide the
House and Senate Appropriations Committees with “a copy of the most recently



completed audit of expenditures of the enforcement bureau.” 47 P.S. § 2-211(f)(1).
However, the law does not require annual audits of BLCE expenditures nor does it
require the State Police to provide an annual, itemized accounting of BLCE
expenditures. As the draft report recognizes, the State Police annually submits budget
and expenditure materials to the Appropriations Committees. If the Committees would

like more detailed information, we will gladly work with them to provide it in a mutually
acceptable format.

In closing, | want to thank you again for this opportunity to comment on the
Committee’s draft report. If we can provide you with any further information, please let
us know. It has been a pleasure working with you and your staff.

Sincerely,
Py Samad N1 Ol
Major Leonard H. McDonald

Director
Bureau of Liquor Control Enforcement

LHM/SLG



