





































































































































































































June 4, 2020- Pa. PUC Observations

Pa. PUC Observations and Comments to Legislative Budget & Finance Committee
04-17-2020 Draft Pa. Ch. 30 ILEC Report

The Pa. PUC provides the following observations and comments on the draft LBFC Re-
port
Pennsylvania ILEC Broadband Deployment Mandate. These are outlined below:

1 (Page S-1, 4th Paragraph). The discussion of protected services and the use of the term
“(...; unless the PUC has determined such service to be competitive”), could convey
the erroneous impression that protected services that have been classified as compet-
itive may not be under any form of regulatory oversight. This is not precisely correct.
For example, the 2015 competitive reclassification of local exchange services of Veri-
zon Pennsylvania LLC (Verizon PA) and Verizon North LLC (Verizon North — collectively
Verizon ILECs) in 153 wire centers freed these services from price regulation. How-
ever, it did not deregulate them in terms of applicable requirements regarding the ad-
equacy, quality, reliability, safety and privacy of such services. The same decision also
retained the carrier of last resort (COLR) obligation as a component of universal service
required of incumbent providers under state law. In the absence of specific competi-
tive classification proceedings, no telecommunications services are substantially “de-
regulated” other than inter- exchange long-distance services,®” and a “competitive”
classification does not equate to deregulation. The same observation is applicable for
the parallel text in Page 7 of the Report.

2. (Page S-4, Last Paragraph). The Report observes that the “statutory goals and regu-
latory authority of Chapter 30 established pursuant to Act 2004 -183 in relation to
broadband deployment essentially ceased upon reaching the stated final deploy-
ment date of December 31, 2015,” and that “the PUC continues to have some lim-
ited ongoing regulatory authority in relation to certain other provisions...” We
would like to point out thefollowing:

a The Commission continues to adjudicate annual revenue and rate increase sub-
missions for the non-competitive services of the Chapter 30 ILECs under their
respective alternative regulation and network modernization plans (NMPs). To
the extent that actual rate increases are put in place, the Commission must rule
whether such revenue and rate increases are just and reasonable under applica-
ble Pennsylvania statutory law and the respective Chapter 30 ILEC NMPs. Those
filings provide an opportunity to increase rates to support the continued delivery
of voice and broadband at speeds already attained.

671 66 Pa. C.S. § 3018. In the more distant past and under the prior version of Chapter 30 (Act 67 of
1993), certain Verizon PA business services (e.g., Centrex, high capacity private line circuits) were
found to be competitive
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The broadband deployment commitments of the Chapter 30 ILECs have been
completed. However, there should not be the false impression that the Chapter
30 ILECs may somehow be “free” to “backslide” from their already established
statutory obligations. The continuous “availability” of the broadband access ser-
vices under the Chapter 30 law standards is an area that this Commission contin-
ues to police. The Commission has adjudicated cases on what “availability” under
Chapter 30 means for individual consumers and continues to adjudicate informal
and formal complaints brought under Chapter 30, including those that address
the “availability” of broadband under the parameters set out in Chapter 30.

The Commission manages the interactions of federal policies with its own regu-
lation of telecommunications carriers including the Chapter 30 ILECs (e.g., intra-
state effects of the FCC’'s 2011 USF/ICC Transformation Order). The Commission
continues to monitor FCC support policies particularly the use of auctions, to try
and ensure that current federal support maximizes the benefit to Pennsylvania
from these new national auctions.

Because of federal developments (e.g., auctions of federal Connect America
Fund support amounts), the Commission is increasingly becoming involved in
issues of broadband deployment within Pennsylvania through its designation of
successful bidders as eligible telecommunications carriers (ETCs). Similarly, the
Commission’s annual ETC certifications to the FCC enable Chapter 30 ILECs to
continue receiving certain levels of support from the

federal USF mechanism for the deployment of broadband network facilities. ETC
designation by the Commission under federal law is required to receive federal
support while also providing the Commission an opportunity to ensure compliance
with legislative determinations on voice and broadband in the Commonwealth

The same observations apply to the discussion in Pages 45 -46 of the Report.

Page S-4, last paragraph & Page 45, last paragraph — Same suggested tweak to both lo-
cations in the SR 48 Report}

The statutory goals and regulatory authority of Chapter 30 established pursuant
to Act 2004-183 in relation to broadband deployment were essentially fulfilled
upon reaching the stated final deployment date of December 31, 2015. The PUC
continues to have some limited regulatory authority. . . .

(Page 4, Definitions). We would like to provide the following clarifications:

a

The term inflation or productivity offset also reflects total factor productivity
and technological change. This is also discussed in Page 60, n. 59 of theRe-
port.

Also, in relation to the term inflation offset the price stability mechanisms with
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price cap and price stability index, it should be noted that the service price index
formulas are not the only forms of alternative regulation plans approved under
Chapter 30. For example, there are Chapters ILECs with streamlined rate base and
rate of return regulation as well as a few ILECs with a Chapter 30 waiver that re-
main under traditional rate base/rate of return regulation.

C. The term NMP also broadly captures the alternative or streamlined regulation
plan parameters under which a Chapter 30 ILEC operates, e.g., the price stability
mechanism.

(Page 13, Exhibit 1). In regard to the “Last Mile” explanation it should be noted that
“broadband connectivity is the most expensive and most lacking in the last mile seg-

ment.”

(Page-61). The Report references the Terry R. White v. Verizon North LLC formal com-

plaint case.

However, to present a more comprehensive view, one should consider all ofrecent de-
cisions where the Commission has had to address an ILEC’s obligations under the
Chapter 30 or render a decision clarifying the scope of its jurisdiction, including over
broadband access service. The Commission suggests including the following decisions:

1

Daskalakis v. Verizon Pennsylvania Inc., Docket No. C-2010-
2172222 (Order entered April 4, 2011) (while retail broadband ac-
cess service to the Internet is generally under the FCC’s regulatory
purview, Commission jurisdiction remains over of installation, qual-
ity, adequacy, reliability, safety and privacy of jurisdictional public
utility telecommunications services even if provided over DSL-
enabled lines that also provide non-jurisdictional broadband access
toretail Intern$1.23et services).

Petition of David K. Ebersole, Jr. and the Office of Consumer Advo-
cate for a Declaratory Order, Docket No. P-2012-2323362 (Tentative
Order entered December 26, 2012; Final Order entered February 28,
2013) (Commission cannot prescribe a specific technology or price by
which Verizon can satisfy its broadband deployment commitment; use
of joint venture does not excuse Verizon from regulatory responsibil-
ity for the service, including quality of service or billing).

Brown v. The United Telephone Company of Pennsylvania LLC,
d/b/a CenturyLink, Docket No. F-2012-2310988 (Order entered
February 28, 2013) (complaint alleging telephone and internet
issues dismissed on preliminary objections remanded to address
allegations concerning adequacy of telephone service quality and
billing).
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Floyd v. Verizon Pennsylvania LLC, Docket No. C-2012-2333157 (Or-
der entered April 30, 2013) (Commission retains jurisdiction over cus-
tomer complaint involving Verizon fiber optic and IP-based service
(FiOS Digital Voice) where 911/E911 calling capabilities were is impli-
cated because of customer premises batter back-up powerissues).

Kalasnik v. Verizon Pennsylvania LLC, 2016 WL 3361904 (2016),
Docket No. C- 2016 2532227 (Final Order entered September 1, 2016;
Initial Decision dated May 20, 2016) (Verizon has the obligation to
make broadband available to 100% of its access lines at 1.544 /0.128
Mbps (down/up) but the Commission has no jurisdiction to require
higher speeds under Pennsylvania law).

White v. Verizon North LLC, Docket No. C-2016-2532236 (Order en-
tered November 2, 2016) (Commission hasjurisdiction to inquire into
matters involving the availability and provisioning of retail broadband
access services provided by ILECs consistent with applicable Chapter
30standards).

Altman v. Verizon Pennsylvania, LLC, Docket No. C-2015-2515583 (Fi-
nal Order entered November 18, 2016) (state law does not require tel-
ecommunications service be provided over copper line facilities or
prevent service migration to a fiber network, but Section 1501 still
applies on quality, adequacy, and reliability of service).

Fielder v. Verizon Pennsylvania LLC, Docket No. C-2016-2553231
(Order entered February 3, 2017) (jurisdiction over VolP has not
been preempted as an interstate service for all purposes, but ra-
ther remains under Commission jurisdiction for the purposes spec-
ified in the 2008 VolP Freedom Act).

Roberts v. The United Telephone Company of Pennsylvania LLC,
d/b/a CenturyLink, Docket No. C-2017-2632824 (Order on Remand
entered June 28, 2018) (the availability of broadband access service
provided by ILECs subject to, and defined by, Chapter 30 remains
within the Commission’s jurisdiction).
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